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2

MASTER SANDERSON: This is an appeal from a decision of Registrar
Dixon. The orders in question were made by the learned registrar on
19 March 2013. They are as follows:

1. The bills rendered by McDonald Pynt from 31 January 2010 to
31 January 2011 be assessed.

2. The parties file and serve any further affidavit material and
submissions by 9 April 2013.

3. The matter be adjourned to 16 April 2013 at 2.15 pm.

4. McDonald Pynt pay the client's costs of the application for a costs
assessment on a party and party basis in any event including
reserved costs but excluding costs associated with Orders 2 and 3
hereof and the costs agreement issue.

5. The costs of the mediation conference held on 16 March 2012 be in
the cause of the costs assessment.

The learned registrar provided reasons for his decision. While these
were provided to the parties, there is no publicly available copy of the
reasons. [ have annexed a copy of the registrar's reasons to this decision.
The decision sets out the issues between the parties, in particular the
important question raised with respect to interim bills. It is appropriate to
read the registrar's decision before continuing with these reasons.

In my view, the registrar dealt with the issues before him in a full
and complete fashion and he reached the right conclusion. 1 could not
improve upon either what the registrar said, or how he said it, and so
although this should be considered as a hearing de novo, I would adopt in
their entirety the reasons of the registrar.

There is one matter which requires attention. Between the making of
submissions to the registrar and his handing down the decision, the
Queensland Court of Appeal dealt with an application for leave to appeal
from the District Court in the matter of Challen v Golder Associates Pty
Ltd [2012] QCA 307. The Court of Appeal effectively endorsed the
approach taken by the learned District Court judge. During the course of
his reasons, Mullins J, with whom Margaret McMurdo P and Fraser JA
agreed, examined the authorities referred to in the original decision and in
the decision of Registrar Dixon. Mullins J did have a slightly different
view of what constitutes a final bill. He said:

The conclusion of the primary judge that the final bill is merely the last in
time rather than the ultimate bill would have the unsatisfactory
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consequence that over the course of the retainer the delivery of another bill
would give rise to a new right of assessment of an interim bill under
s 333(2). Although there is no definition in the LPA of 'final bill,' the
expression is used in contrast to 'interim bill' which is effectively defined
in s 333(1) as a bill for part of the legal services that the law practice was
retained to provide. That suggests that the final bill must be the last bill for
the legal services that the law practice was retained to provide. Whether a
bill is a final bill may not be apparent at the time that it is issued by the
solicitor. By way of an example, a bill may be issued in anticipation that
further work will be undertaken under the retainer, but that expectation is
overtaken by the termination of the retainer immediately after the issue of
the bill and before any further work is undertaken, resulting in the bill
being the final bill.

The appellant now seeks to characterise each of the bills he rendered as a
final bill, on the basis that it applied to a finite period of time in respect of
which he was entitled to charge under the costs agreement for the legal
services undertaken during the period to which the bill applied. The
appellant relies on the terms of the costs agreement to characterise each of
the bills as a final bill which was the approach in BC Transit. For the
purpose of the application of the LPA, however, it is relevant what the
LPA designates as the final bill. As the term 'interim bill' is defined in
s 333(1) as 'covering part only of the legal services the law practice was
retained to provide,' the term 'final bill' must be the last bill rendered by the
law practice for the legal services the law practice was retained to provide.
The terms 'interim' and 'final' are used in s 333 of the LPA to describe the
bills in relation to the legal services the subject of the retainer, rather than
the costs rendered by the law practice. The relevance of the costs
agreement in determining what is the final bill is that it specifies the extent
of the retainer.

This conclusion on the meaning of 'final bill' differs from the primary
judge’s conclusion in [33] of the reasons that 'final' means the last in time.
It does not mean that the primary judge was wrong, however, in
concluding that the bills of 9 December 2010 were the final bills
[44] - [46].

5 None of that makes any difference to the ultimate result. The
decision of Registrar Dixon conforms with the decision of the Queensland
Court of Appeal in Challen even if the reasoning might be slightly
different.

6 Counsel for the appellant in this case urged I not follow Challen
despite the fact it is a decision of an intermediate court of appeal. There
are two answers to that decision. First, it seems to me that the decision is
clearly correct. It has about it a compelling logic and for that reason it
should be followed. Second, it is a decision dealing with a section of the
Queensland legislation which is identical to the legislation in Western
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Australia. In my view, there would need to be very good reasons before I
could depart from that decision. I accept, strictly speaking, I am not
bound by the decision. Furthermore, we are not here dealing with a
statute which operates in the same way in each State - in contrast, say to a
decision which deals with the Corporations Act 2001 (Cth). But the fact
remains the section the Queensland Court of Appeal was dealing with is
identical to the Western Australian section. It is important practitioners
be able to rely on decisions of intermediate appellate courts throughout
the Commonwealth in interpreting like provisions. So, even were I in
doubt as to whether Challen was correctly decided, I would follow it. But
I am satisfied it is correct and should be followed.

7 The appeal will be dismissed. The appellant ought pay the
respondent's costs of the appeal. 1 will hear the parties as to the precise
form of orders. The timetable proposed in the registrar's order will now
need to be amended.
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REASONS FOR DECISION

I have been asked to determine on the papers an issue regarding the
applicability of s 293 of the Legal Profession Act 2008 to a series of bills

rendered by respondent McDonald Pynt to the applicant which I will refer to as
Halkuna.

By way of background, McDonald Pynt acted for Hakuna between November
2008 and January 2011 in a matter which ultimately involved it in two actions in
this court. It is not clear whether there was a binding costs agreement between the
parties but that is nol something that | need to determine. McDonald Pynt
rendered a series of accounts to Hakuna between 18 December 2008 and
31 January 2011. By an application dated and filed 23 November 2011 Hakuna
has applied to have McDonald Pynt’s bills assessed. McDonald Pynt opposes the
application in relation to all bills issued prior to 30 September 2010. Hakuna
does not seek assessment of the first bill rendered by McDonald Pynt dated
18 December 2008, The dispute is therefore in relation to accounts rendered by
McDonald Pynt from 25 June 2009 to 30 August 2010.

The issue between the parties concerns 8.293 of the Act and in particular
when time runs in relation to applying for a costs assessment pursuant to s 295(6)
of the Act where a series of bills have been rendered by a practitioner to a client
in a matter. Section 293 provides as follows:

293, Interim bills

{1) A law practice may give a person an interim bill covering part only of
the legal services the law practice was retained to provide.

2) Legal costs that are the subject of an interim bill may be assessed
under Division 8, either at the time of the interim bill or at the time of
the final bill, whether or not the interim bill has been paid.

Section 295(6) provides as follows:

(i) An application by a client or third party payer under this section
must be made within 12 months after —

{a) the bill was given in accordance with Division 7 or the request
Jor payment was made to the client or third party payer; or

{b)  the costs were paid if neither a bill was given nor a request was
made. '

Hakuna says that the effect of s 293 and s 293(6) is that it was entitled to
apply for a costs assessment of McDonald Pynt’s bills from 25 June 2009 to
30 August 2010, which it says are interim bills, either within 12 months of each
interim bill being given or within 12 months of the final bill dated 31 January
2011 being given, irrespective of how much time had passed since the each
interim bill had been given. If that is right then as Hakuna made its application
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for an assessment of all of McDonald Pynt’s bills on 23 November 2011 and
within 12 months of the final bill dated 31 January 2011, its application is within
time.

McDonald Pynt has two answers to this. Firstly, it says that the bills in
question are not interim bills but final bills. It follows, it says, that the 12 month
period in s 295(6) runs only from the date that each bill was given. If that is right
then Hakuna is out of time in relation to the bills that are in issue here. It goes on
to say, as | understand it, that even if the bills are interim bills in terms of s 293,
then there is still an overriding 12 month period within which the application for
an assessment had to have been made. So, for example, in relation to the bill
given 30 April 2010, even if it is an interim bill the application for an assessment
had to have been made within 12 months of that date, irrespective of when the
final bill was delivered,

The first issue that I will deal with is whether the bills are in fact interim bills
in terms of s 293. 1 do not think it necessary to go beyond s.293 in order to
determine what is an interim bill. It is a bill that “covers part only of the legal
services” that McDonald Pynt was retained to provide. That was the view taken
in Golder Associates Pty Ltd v Challen [2012] QDC 1 at [31] and Turmer v
Mitchells Solicitors [2011] QDC 61 at [3] in relation to an identical provision in
5.331(1) of the Queensland Legal Profession Aet. In Turner v Mitchells
Solicitors McGill DCJ said at [3] as follows:

The term “interim bill” is not defined either in s 300 or in the Schedule to
the Act, but it seems to me that the terms of subsection 333(1) provided an
effective definition: it is a bill covering part only of the legal services the
law practice was retained to provide. That contemplates that there was a
retainer in place, and that under it the law practice was to provide
particular legal services. Obviously the question of what legal services the
law praclice was retained to provide is a question of fact.

It follows that if the bills in question covered part only of the work that

McDonald Pynt was retained to provide then they are interim bills in terms of
5203,

McDonald Pynt, on the other hand, says that the bills are final bills rather than
interim bills under s 293 because they were rendered in a series of natural breaks
in the proceedings. They rely on a number of authorities in support of this
argument. [ do not think that these authorities assist McDonald Pynt. Re Romer
& Haslem [1893] 2 QB 286, Lynch & Co Bill of Costs [2000] QSC 003 and -
Lewis Blyth & Hooper v Dennis |2007] WASC 177 do not deal with s 293 or its
equivalent in other jurisdictions but with the more general question of whether a
retainer is an entire contract, a practitioner’s right to render interim bills where
there has been a natural break in the proceedings and whether, in the particular
case, there had been a natural break in the proceedings. Those authorities are not
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controversial but do not assist in understanding s 293 in my view. The remaining
case relied upon by McDonald Pynt, Tabeilf No 2 Pty Lid & ors v DLA Phillips
Fox (a firm) [2012] QSC 115, does deal with the Queensland equivalent of
5293, Applegarth J in Tabtill No 2 Pty Ltd & ors v DLA Phillips Fox (a firm)
refers to Turner v Mitchells Solicitors in some detail and expressly follows the
decision. While Applegarth ] also refers to Lynch & Co Bill af Cosis with
approval and refers to a “natural break™ in proceedings, it seems to me that the
decision is not based on the notion that a bill rendered during a natural break in
proceedings is a final bill for the purposes of s 333 of the Queensland Act but
rather on the question of whether or not the bill was rendered during or at the end
of the retainer. His Honour states as follows at [70] and [71]:

This is a situation in which the costs agreement covered certain legal work,
namely the work that had been the subject of specific instructions in
relation to preparation for frial and representalion at trial, and also
governed other legal work which the first respondent might be instructed
to carry out in relation to the conduct of the nominated proceedings. The
particular legal work involving preparation for the trial and appearance at
the trial was completed on 9 November 2009, Nothing more was to be
performed at that point. There is no suggestion that once the trial
concluded existing instructions required further work to be carried out at
that stage. Further disputes might have been in contemplation once
judgment was delivered. There was at least a break in hostilities, even if
no-one expected an outbreak of peace.

To adopt the expression used by Chesterman I, there was a “natural break™
in the litigation at the conclusion of the trial. The first respondent had
performed the work it was retained to perform in connection with the
proceedings. No further instructions were given at that stage in
connection with the proceedings. A bill sent at that point in relation to
the conduct of the trial was a final bill for the purposes of s 333. (my
emphasis)

It follows that I need only to determine the nature of the retainer entered into
between the parties so that I can then determine whether McDonald Pynt
rendered bills which covered only part of the services that it was to provide and
which would be interim bills. I need not be concerned as to whether bills were
rendered during any natural breaks in the proceedings. Unfortunately | am
unable to determine this on the evidence before me. Originally T was to deal with
only one issue on the papers, that being the issue of whether Hakuna could have
applied for a costs assessment of McDonald Pynt’s interim bills either within
12 months of each interim bill being given or within 12 months of the final bill
dated 31 January 2011. That did not require any additional material to be put
before me. Subsequently however, the second issue as to whether the bills in
question are interim bills was raised. Whilst there is some material as to the
nature of the retainer and what work was done at various times I do not think it
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adequate to enable me to deal with this point beyond the general conclusion that 1
have reached.

[10] As to the second issue, namely whether the effect of s 293(2) is that Hakuna
could have applied for a costs assessment of McDonald Pynt's interim bills either
within 12 months of each interim hill being given or within 12 months of the
final bill dated 31 January 2011 being given, there are competing authorities in
other Australian jurisdictions. The parties have referred me to Retemu Pty Ltd v
Ryan (NSW District Court, Coorey DCI, delivered 16 April 2010, unreported)
and also to Twurner v Miichells Solicitors and Gelder Associates Pty Lid v
Challen which all say that that it could have done so. T have already mentioned
that Applegarth J in Tabtill No 2 Pty Ltd & ors v DLA Phillips Fox (a firm)
refers to Turner v Mitchells Solicitors in some detail and expressly follows the
decision. I have also been referred to Dromana Estate Limited v Wilmoth Field
Warne [2010] VSC 308 which takes the opposite view in relation to the similar
provisions in the Victorian Legal Profession Aet 2004. In Dromana Estate
Limited v Wilmoth Field Warne Associate Justice Wood found at [34] that the
Victorian equivalent to s 293(2):

enables an interim bill to be reviewed at the time it is delivered and also at
the time the final bill is reviewed, even if the interim bill has been paid or
if it has been previously reviewed. This is all subject, however, to the
application to review both the interim bill and the final bill being filed
within 12 months of the bills being received.

[11] T prefer, however, the view adopted in Retemu Pty Ltd v Ryan, Turner v
Mitchells Solicitors and Golder Associates Pty Ltd v Challen largely because 1
think that that is what the section says. 1 adopt the reasoning of McGill DCJ in
Turner v Mitchells Solicitors at | 18] and following:

I do not find the reasoning of the Victorian decision persuasive. Subsection
(2) permits the costs to be assessed at two different times. An assessment
under Division 7 is initiated by an application, so it contemplates that an
application may be made at the two different times. Unless this has the
effect of overriding the limitation in s 335(3), there would be no point to
the section. The effect of the Victorian decision is that the application can
only be made at the former time, that is, within 12 months of the interim
bill, and can be made when a final bill is delivered only if the final bill is
also delivered within that 12 months. That plainly can be done anyway,
and in my view the effect of the interpretation adopted in Victoria is that
5333(2) would have no work to do. Such an interpretation should be
avoided,

There is also the consideration that the reference to two different times is
not strictly speaking a reference in the alternative; the concluding clause,
which logically must only operate by reference to the second preceding
alternative time, permits assessment at the time of the final hill whether or
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not the interim bill has previously been assessed. In other words, the
subsection expressly provides that the legal costs covered by an interim
hill can be assessed twice. That may seem at first glance a stariling
proposition, but when cne stands back a litfle from the minutiae of the
statute and considers the practicalities of the situation, the idea is not so
startling.

The common law treated a retainer of a solicitor as prima facie an entire
contract for the practical reason that it was a contract to do something, the
full benefit of which was really only going to accrue to the client once it
had been completed. Costs assessed under Division 7 have to be assessed
under s 341, which involves a consideration of some matters which are
likely to be easier to apply by reference to the legal costs of a complete
performance of legal work than by the examination of a particular part of
the work in isolation. For example, in the case where 5 341(1)(c) applies, it
would be best for the faimess and reasonableness of the amount of legal
costs in relation to the work to be assessed by reference to all of the work
performed under the retainer, rather than by reference to some particular
piece of the work viewed in isolation. Looked at in the abstract, the idea
that there ought to be an assessment at one time of the whole of the work
done, under what would at common law be regarded as an entire contract,
is I think the best way to perform an assessment of legal costs, in the
interests of protecting the client, which is the basic purpose of these
provisions.

I also think, with respect, that there is considerable force in the practical
observation of Coorey DCJ that the position of the client in relation to the
continuing performance of legal services under a retainer may well be
prejudiced if there is a dispute in relation to an interim bill. In consumer
protection legislation such as this, rights to seek assessment ought not to
be interpreted in a way which will restriet the protection available to a
consumer, if two views are fairly open. This principle favours the
interpretation in New South Wales, because it looks at the practical
considerations of piecemeal assessment of the costs: it is likely to disrupt
the continuing lawyer-client relationship.

There is also the practical consideration that, for a lay client, whether there
is a need for assessment of the costs associated with particular legal
services may not be readily appreciated early on in the performance of
those legal services. For example, if an estimate is given of $30,000 to
perform the legal services, the first few bills of about $5,000 might not
excite any particular suspicion of overcharging, which may arise only once
the bills exceed $30,000, and may well crystallise if for example a final
bill of say $20,000 is delivered on top of interim bills totalling $35,000. In
such & situation, a client may reasonably conclude that there has been
overcharging all the way along. It would be unsurprising if the legislature
would wish to confer on a client in such a situation a right to have all of
the bills assessed.

Page 7



| REASONS FOR DECISION |

[16] It follows that if the bills in question cover only part of the work that
McDonald Pynt were retained by Hakuna to provide, then because the final bill
was rendered on or about 31 January 2011 Hakuna's application for a costs
assessment is in time and it is entitled to have the bills in question assessed
pursuant to the Act. I will relist the matter so that the parties may put before me
any further evidence as to the retainer.
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