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MARTIN CJ
NEWNES JA

1

4

MARTIN CJ : This appeal should be dismissed for the reagosen by
Newnes JA, with which | agree.

NEWNES JA: This appeal concerns an application by the skcon
respondent (Lander and Rogers), pursuant td-taedom of Information
Act 1992(WA) (the FOI Act), for access to certain docunsemeld by the
first respondent. The relevant documents had Iseeplied to the first
respondent by the appellant (Apache). The firspoadent initially
refused access but, following an internal reviewhett decision, it found
that Lander and Rogers was entitled to accessetadouments. Apache
then sought a review of that decision. The InfdromaCommissioner,
with certain limited exceptions, upheld the firgspondent's decisiorkRe
Apache Northwest Pty Ltd and Department of MinesdaRetroleum
[2010] WAICmr 35. An appeal by Apache against tiezision of the
Information Commissioner was dismissed by Edelman Apache
Northwest Pty Ltd v Department of Mines and Petnate [No 2] [2011]
WASC 283. Final orders dismissing Apache's appeale made on
26 October 2011: se&pache Northwest Pty Ltd v Department of Mines
and Petroleum [No 3]2011] WASC 314.

Apache now appeals against the decision of thegoyinudge. The
first respondent took no part in the appeal. @usth note that Lander and
Rogers has not yet had access to the documents.)

| would dismiss the appeal for the reasons whidio

Statutory regime

5

It is convenient to outline at the outset the psmns of the statutory
regime regulating applications under the FOI Ad, far as they are
relevant.

The FOI Act creates a right of access to documdisl by
government agencies: FOI Act s 10. An agencefmdd in the FOI Act
to mean a Minister or a public body or office.

An agency may refuse access to a document if teerdent is an
exempt document: s 23(1)(a). An exempt docunsedefined in the FOI
Act as a 'document that contains exempt mattdré t&rm ‘exempt matter'
Is defined as 'matter that is exempt matter undbe@ule 1'. (I will come
to sch 1 shortly.) Where a document contains examgiter and it is
practicable for the agency to give access to ameati from which the
exempt matter has been deleted, the agency musi dat considers the
applicant would want access to an edited copy.s 2
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NEWNES JA

8

10

Where an application is made for access to docusmveitth contain
information of a commercial value to a third pady concerning the
business or commercial affairs of a third party,agency may not give
access to an applicant until it has taken suchssgpare reasonably
practicable to obtain the views of the third pady to whether the
document contains exempt matter. s 33. If thedtparty objects to a
decision of the agency to give access to a docuthenthird party has a
right to an internal review of the decision by drestofficer of the agency:
s 39 - s 43. If the third party is aggrieved bg ttecision on the internal
review it may seek a review of that decision by tméormation
Commissioner: s 65. An appeal lies to the Supr€mert on a question
of law arising out of the decision of the InfornmatiCommissioner: s 85.

If a third party initiates or brings proceedinggoping the giving of
access to a document, the onus is on the thirgl pmdstablish that access
should not be given or that a decision adversenéaccess applicant
should be made: s 102(2).

The relevant provisions of sch 1 of the FOI Actldeg with ‘exempt
matter', are contained in cl 4 and cl 5. Theyaaréollows:

4, Commercial or business information

(1) Matter is exempt matter if its disclosure woulkleal
trade secrets of a person.

(2) Matter is exempt matter if its disclosure -
€)) would reveal information (other than trade
secrets) that has a commercial value to a person;
and
(b) could reasonably be expected to destroy or
diminish that commercial value.
3) Matter is exempt matter if its disclosure -
@ would reveal information (other than trade secr

or information referred to in subclause (2)) about
the business, professional, commercial or
financial affairs of a person; and

(b) could reasonably be expected to have an adverse
effect on those affairs or to prejudice the future
supply of information of that kind to the
Government or to an agency.
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NEWNES JA
5. Law enforcement, public safety and property secity
(2) Matter is exempt matter if its disclosure cowdsonably
be expected to -
(e) endanger the life or physical safety of anysper
)] endanger the security of any property;
(9) prejudice the maintenance or enforcement of a
lawful measure for protecting public safety.
Background
11 The background to the application under the FOI Bctot in

dispute and the following description is taken frahe reasons for
decision of the primary judge.

12 Varanus Island is located 75 km off the coast oSiéf Australia.
A number of joint ventures operate there produm@iigcondensate and
gas. Apache is the operator of the facilities @ravius Island and in the
surrounding off-shore area. It is also a partiefpa a joint venture on
Varanus Island and is one of the licensees of ifipe which serves the
facilities there.

13 On 3 June 2008, a gas pipeline ruptured causiragge lexplosion.
The explosion caused the Varanus Island plant sseceperation for
approximately two months. That had drastic conerges for natural gas
supplies in Western Australia, which were reducgayproximately 30%
for that period.

14 Apache's operations and facilities on Varanus ke regulated by
a number of different Acts and Regulations. Thaskide thePetroleum
Act 1967 (WA), the Petroleum and Geothermal Energy Resources Act
1967 (WA), the Petroleum (Submerged Lands) Act 198®A), the
Petroleum Pipelines Act 196@WA), and regulations under those Acts
(collectively referred to as 'the Regulatory Red)meThe Regulatory
Regime is administered by the first respondente fiitst respondent was
established on 1 January 2009 after a departmeesafucture. The
predecessor of the first respondent was the Depattiof Industry and
Resources. For convenience, | will refer to botmpdy as 'the
Department'.
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NEWNES JA

15

16

17

18

19

20

On 15 September 2008, Lander and Rogers made dicadiom to
the Department under the FOI Act seeking accesa8tdocuments, or
categories of documents, relating to Apache or Apacfacilities on
Varanus Island. A number of the documents whichewelevant to the
request had been supplied to the Department by gpat accordance
with the Regulatory Regime.

Only five of those documents were relevant to tpeeal to the
primary judge. The documents are numbered 1, 3Adand 9 (I will
refer to them collectively as the Documents).

The Documents are as follows:

Document 1: Varanus Hub Safety Case, dated pieBder 2000

(171 pages);

. Document 3: Varanus Hub Safety Case, dated y5 2007
(1,954 pages);

. Document 4: Sales Gas Pipelines - 5 year Inie&eview, dated
30 May 2007 (19 pages);

. Document 4A: 31/05/06 PL 12 Renewal - Assessni&yort,
dated 31 May 2006 (214 pages);

. Document 9: Operational Pipeline Management ,Pldated

10 April 2008.

The Department wrote to Apache on 21 October 2088kisg
Apache's views on access to, among others, the rbamig. Apache
provided submissions to the Department on 30 Oct@¥8. The
Department subsequently determined, among othegghithat access
should be refused in respect of the Documents.déaand Rogers sought
an internal review of that decision.

On 22 December 2008, the decision-maker on thenateaeview
reversed the Department's decision and decidedLtrader and Rogers
were entitled to access to the Documents. On @2atg 2009, Apache
applied to the Information Commissioner for extérnaview of that
decision.

As part of the review by the Information Commis&gnboth
Apache and Lander and Rogers made submissionsitimgvr Apache
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NEWNES JA

21

22

23

24

relied on its letter to the Department dated 3Bet 2008, a letter to the
former Acting Information Commissioner dated 22uky 2009, and

letters to the Office of the Information Commissormated 5 June 2009
and 8 July 2009. Lander and Rogers provided warigebmissions on

5 August 2009.

On 16 April 2010, the Information Commissioner verdd Apache,
Lander and Rogers, and the Department, explains@reliminary view.
His preliminary view was that, apart from a smataunt of information
contained in the Documents, none of the Documert® vexempt from
production under the FOI Act. The Information Coissioner invited the
parties to respond in writing by 14 May 2010.

Neither Lander and Rogers nor the Department magefather
submissions to the Information Commissioner. BRurt, 25 June 2010,
after extensions of time, Apache made further tegtasubmissions to the
Information Commissioner in respect of cl 4(2),4€3), cl 5(1)(e) and
cl 5(1)(f) of sch1. The Information Commissioneonsidered those
submissions and obtained further information toisaskim in his
understanding of the matter.

On 30 December 2010, the Information Commissioméivered his
decision. He refused access to some small partseoDocuments but
otherwise gave Lander and Rogers access to them.

Apache then appealed against the Information Comiamsr's
decision. As mentioned above, the primary judgendised the appeal.
Apache now appeals against the decision of thegoyigudge.

The grounds of appeal

25

It is unnecessary to set out the grounds of appefall. Indeed, as
they are framed they are of limited use in ideimtifythe issues on the
appeal. The substantive issues were summariségpaghe's counsel, in
effect, as follows:

1. The primary judge erred in law in that he shdwde found the
Commissioner misconstrued cl 5(1)(e) and cl 5(1¢ff)sch 1 -
ground 1;

2. The primary judge erred in law in that he shdwde found the
Commissioner misconstrued cl 5(1)(g) of sch 1 ugb2;

3. The primary judge erred in law in that he shdwde found the
Commissioner:
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(@) applied the wrong standard of persuasion; and

(b) misconstrued the phrase ‘could reasonably peated’ in
cl 4(2)(b), cl 4(3)(c), and cl 5(1)(g) of sch 1lrognd 3;

The primary judge erred in law when he took imocount

irrelevant considerations in deciding the issuehef costs of the
second respondent's chamber summons of 2 Augusit 201
grounds 4 and 5.

The disposition of the appeal

the proper construction of cl 5(1)(e) ad cl 5(1)(f)

As set out above, matter is exempt under cl 5(lijsifdisclosure

‘could reasonably be expected to' endanger theotlifghysical safety of

person (cl5(1)(e)) or endanger the security aofy property

(cl 5(1)(f)). | accept, as submitted by Apacheatttendanger' in that
context bears its ordinary meaning of 'to exposed&mger: The
Macquarie Dictionary(2009, 5th ed).

In his reasons for decision, after setting out tespective

submissions of Apache and Lander and Rogers, then@ssioner said:

Ground 1:
26

any
27
28

Documents 1, 3, 4, 4A and 9 will be exempt undausés 5(1)(e) and
5(2)(f) if their disclosure could reasonably be ested to cause the harm
described in those provisions. | accept [Landet Bogers'] submission
that, in the context of clause 5, whether disclesoir the documents in
guestion could reasonably be expected to resultarharm claimed, is to
be judged objectively in light of all relevant imfoation.

| accept that there are inherent dangers in workimgnd around Varanus
Island and that any accidents, sabotage or attacthe facilities could

have potentially catastrophic consequences. Homvéwe question for my
consideration is whether those consequences tomperk and property
could reasonably be expected from disclosure ofubwmmts 1, 3, 4, 4A
and 9 (IC [162] - [164]).

The Commissioner rejected a submission by Apachtat of the

information in the Documents was exempt, concludinad some of it was
publicly available. He went on:

It is possible that some of that published infoioratould assist a terrorist
attack. Consequently, it does not appear to metlieaaction of disclosing
the same publicly available information as contdiime the [Documents]
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NEWNES JA

29

30

31

32

33

could reasonably be expected to have the effeatmet in clauses 5(1)(e)
and 5(1)(f) (IC [167]).

The Commissioner accepted that it would be possthlese some of
the information contained in the Documents to a&dsisformulating a
sabotage plan (IC [168]). He concluded, therefotleat certain
information in documents 1, 3, 4A and 9 (but notwgs exempt. That
information

could, if disclosed, reasonably be expected to regelathe life or physical
safety of persons and the security of Apache's gitgp... If [the]
information [listed in the appendix to the reasomsfe to be made public,
| consider that it would realistically be of intetdo [persons of malicious
intent] and, if disclosed, could reasonably be etgukto have the effects
set out in clauses 5(1)(e) and (f) (IC [169]).

The Commissioner then went on, at IC [170], torédea distinction
he had drawn in reaching that conclusion betweenm tategories of
information in the Documents, expressing the vieat bnly disclosure of
information falling into the second category 'cotddsonably be expected
to endanger the life or physical safety of any persr the security of any

property'.

There was no issue on this appeal about the mlateheh the
Commissioner had found in IC [169] to be exemptut Bpache took
iIssue with the Commissioner's decision that thariad of the information
in the Documents was not exempt under cl 5(1)(e) 6(1)(f).

In that connection, Apache drew attention to thmalfisentence of
IC [164] (‘whether those consequences to persoanelproperty could
reasonably be expected from disclosure of [the]ubments') as being a
departure from the statutory test. The statutesy, it was submitted, did
not connote that particular harm may result fromscldisure, but rather
that therisk of harm may result from disclosure; that is, thesjion is not
whether catastrophic consequences could flow fioendisclosure of the
information, but whether disclosure could reasopdté expected to
expose the life or physical safety of any persorther security of any
property to a liability to harm or injury or to semisk or peril.

Apache argued it was clear that the Commissiondrrw applied
the statutory test. Instead, the Commissioner Wweahgly applied a
higher test by requiring Apache to satisfy him tiparticular harmful
consequences for Apache's facilities would, or adortdasonably be
expected to, follow from disclosure. It was sultedtthat the primary
judge had erred because he had failed to idemgyCtommissioner's error
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NEWNES JA

and had incorrectly found that the Commissioner hatl applied the
wrong test.

34 It is necessary to turn to the findings of the m@uiyn judge.
His Honour observed that the passage of the Conongsss reasons
relied upon by Apache had to be read in contex2][13His Honour
continued:

That context includes the following matters.

(@) The Information Commissioner began his disaussdf these
subclauses by setting out the submissions in ogldt them. On
numerous occasions he referred to the requirenhantdisclosure
could reasonably be expected éndangerlife or physical safety
of any person or security of any property: [13ZH0(c)], [160(d)].

(b) The statement by the Information Commissiomefli62] to 'the
harm described in those provisions' must be regether with the
provisions to which he refers. Those provisionterrdo the
endangerment of any person's life or physical gafet
endangerment of the security of any property.s hot an abuse of
language to refer to this endangerment as a tygewh. In any
event, there is no other harm described in thogeigions.

(c) At [167], the Information Commissioner referrea whether the
publicly available information in the Documentsutm reasonably
be expected to have theffectsclaimed in clauses 5(1)(e) and
5(1)(f)' (emphasis added). The Information Comioissr was
here referring to 'effects’ (ie of endangermertgrchangeably with
his earlier reference to 'harm'. Any objectionite use of the word
‘harm’ in [162] must be read together with the nexfee to 'effects’
here.

(d) The passage to which Apache objects in [164refaced by the
words 'l accept that there are inhergamgers (emphasis added).

(e) The reference in [164] to 'potentially cataghic consequences'
uses the same language that Apache used in itsissiom of
25 June 2010 at par 1.68. It appears to be aeraferto Apache's
submission. In any event, Apache was correct tectlithe
Information Commissioner's attention to possiblassmuences of
disclosure, since that information could be relévda an
assessment of whether disclosure could reasona&bgxpected to
endanger life or physical safety of any person wda@ger the
security of any property.

) At [169] the Information Commissioner concludixht some of the
information in the Documents could, if disclosegasonably be
expected tendangerthe life or physical safety of persons and the
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NEWNES JA

35

36

security of Apache's property' (emphasis addedreHApache did
not dispute that the Information Commissioner wpplyang the
correct test.

() At [170], the Information Commissioner agairfereed to, and
excluded from disclosure, information which ‘couéhsonably be
expected teendangerthe life or physical safety of any person or
the security of any property' (emphasis added).ai®\gApache
does not dispute that this was a correct applinatibthe test in
cl 5(1)(e) and cl 5(2)(f) [132].

On this appeal, Apache submitted that, contrartheoview of the
primary judge, the fact that in the course of leigsons the Commissioner
had in other places used the correct statutoryuiageg for the test did not
overcome the manifest error in IC [164]. Such esdigl not demonstrate
that in making his finding the Commissioner hadl@ggbthe correct test.
Apache further submitted that the reliance of themary judge on
IC [169] and IC [170] of the Commissioner's reaswas misplaced. |t
argued that the finding by the Commissioner in ¢hparagraphs that
some information in the Documents was exempt uradi&(1l)(e) and
cl 5(1)(f) did not support a conclusion that then@oissioner had there
applied the correct test, as opposed to beingfisatighat the information
was exempt under a higher standard. Much lessditethe fact that the
Commissioner had used the statutory language i16€] and IC [170]
demonstrate that the correct test had been applsedvhere. It was also
submitted that it was not to the point that in 164] the Commissioner
had adopted the language Apache had used in itsissibn to the
Commissioner. The Commissioner was obliged toyathy@ statute.

In my view, there is no merit in this ground of app As the
primary judge observed, the passages relied updphghe must be read
in context. And in reading the reasons for deaibthe Commissioner,
it must be borne in mind that they are not to bestwed minutely and
finely with an eye keenly attuned to the perceptbrrror: Collector of
Customs v Pozzolanic Enterprises Pty LttB93] FCA 456; (1993) 43
FCR 280, 287. The court should not be 'concernéld lmoseness in the
language ... nor with unhappy phrasing'Collector of Customs v
Pozzolanic Enterprises Pty Lt287). As the High Court observed in
Minister for Immigration and Ethnic Affairs v Wu Shn Liang [1996]
HCA 6; (1996) 185 CLR 259, 272, the reasons of dmiaistrative
decision-maker are meant to inform and not to beutisised upon
over-zealous judicial review by seeking to discemmether some
inadequacy may be gleaned from the way in which réesons are
expressed.
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NEWNES JA

37

38

The primary judge correctly had regard to the Cossmoner's
reasons in their context and as a whole. Whitait readily be accepted
that the use of the statutory language in othdspdrthe reasons does not
of itself establish that the correct test has beggplied, when the part of
the Commissioner's reasons relied upon by Apacheaid in context, in
my respectful view the primary judge was right &ect the contention
that the Commissioner had failed to apply the sbayutest. It is evident
from his overall discussion of the application 66(1)(e) and cl 5(1)(f)
that the Commissioner was well aware of the cortest. In the
circumstances, the words in IC [164] on which Apagihaced such store
are not reasonably to be construed as a momeriaryasion or oversight
of the correct test but are only explicable as doess of language. No
error has been shown.

| would dismiss this ground of appeal.

Ground 2: the proper construction of cl 5(1)(g)

39

40

41

42

Matter is exempt under cl 5(1)(g) if its disclostceuld reasonably
be expected to prejudice the maintenance or enfawoe of a lawful
measure for protecting public safety'.

Apache did not make separate submissions to thent@sioner in
respect of the application of cl 5(1)(g). As then@nissioner noted at
IC [172], Apache simply repeated the submissiofsad made in respect
of cl 5(1)(e) and cl 5(1)(f). Apache submittedtttiee 'lawful measure for
protecting public safety’ which would be prejudided disclosure of the
Documents was Apache's ability to restrict accesgdranus Island and
to material describing the facilities there (IC 21)7

The Commissioner found that the Documents werexeimnpt under
this provision. The Commissioner concluded tha&i(&)(g) ‘is intended to
safeguard lawful measures put in place to protedilip safety from
violations of the law or breaches of the peace'[{ll&]). He doubted
whether Apache's ability to restrict access to fhaeilities and/or
information about the facilities could be descrilasda lawful measure for
protecting public safety (IC [177]). In any evetiie Commissioner did
not consider that the maintenance or enforcementhofe measures
'‘would be prejudiced’ by disclosure of the Docursebecause he
concluded that 'those measures would remain irep(&c [177]).

Apache contended that the Commissioner erred im fespects,
which the primary judge had failed to identify. oBe errors were said to
be:
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NEWNES JA

43

44

45

» first, confining 'public safety' in cl 5(1)(g) teafety from violations
of the law or breaches of the peace', which wasntomw;

» secondly, failing to determine if Apache's akilib restrict access to
the facilities and/or information about the fae#g were ‘'lawful
measures for protecting public safety’;

e thirdly, finding that '[the] measures would reman place' when it
was unclear what was meant by that; and

» fourthly, asking himself the wrong question, ndmewhether
maintenance or enforcement of Apache's measuresidwbe
prejudiced’ by disclosure of the Documents rath@&ntwhether
disclosure 'could reasonably be expected to pregudiheir
maintenance or enforcement.

Turning to the first two alleged errors, the prisnardge considered
that it was unnecessary to determine whether theandssioner was
correct in his conclusion as to the ambit of thpregsion ‘public safety' in
cl 5(1)(g) because the Commissioner's decisionndiddepend upon it
[152] - [154]. The Commissioner had assumed fa& plurpose of his
decision that the measure relied upon by Apachewrhin a ‘lawful
measure for protecting public safety' [153]. Fbe tsame reason,
his Honour found it was unnecessary for the Comomnss to determine
whether the measure was a 'lawful measure for giote public safety
[156]. Again, the Commissioner had assumed in Apacfavour that the
measure relied upon by Apache (its ability to restaccess to the
facilities at Varanus Island and/or information abthe facilities) was a
'lawful measure for protecting public safety’. Apa had not failed under
cl 5(1)(g) on those grounds but on other grounds.

In my view, his Honour's conclusions are, with extp plainly
correct. As the Commissioner had proceeded orassamption that the
measure Apache relied upon was a 'lawful measurprédecting public
safety', his Honour's observations as to the meganinthat expression
were beside the point.

In relation to the third alleged error, the primgugge did not find
difficulty in understanding what the Commissionereant by '[the]
measures would remain in place' in IC [177]. H@nblur considered it
was a reference to the fact that, as a consequartbe Commissioner's
decision under cl 5(1)(e) and cl 5(1)(f) not tooall access to certain
information concerning Apache's measures, the aiscé of the balance
of the information could not reasonably be expedtegrejudice those
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46

47

48

49

measures, which would then remain in place. Hisd#o considered that
the Commissioner's conclusion followed as a matfecommon sense
[164].

Apache contended that the primary judge's explanatf the
Commissioner's statement was not sustainable. ast submitted that it
was a reconstruction of the Commissioner's reagoaimd was flawed
because the questions under each of cl 5(1)(etleB(d)(f) were different
to the question under cl 5(1)(g). The question thwaedisclosure could
reasonably be expected to endanger a person (¢ep(lor property
(cl 5(2)(f)) was different to whether disclosureultb reasonably be
expected to prejudice the maintenance or enforcememeasures for
protecting public safety (cl 5(1)(Q)).

Apache submitted that because cl5(1)(e) and ¢(fp(1Involve
different questions to cl5(1)(g), it was not plls that the
Commissioner had found that disclosure of the lzaaof the material in
the Documents, after the exemptions which had bekwed under
cl 5(1)(e) and cl 5(1)(f), could not reasonablydx@ected to prejudice the
maintenance or enforcement of public safety measureler cl 5(1)(g)
(ts 28). And the fact that certain information tile Documents was
protected under cl 5(1)(e) and cl 5(1)(f) did na@an the Commissioner
was not required to consider separately the agitaf cl 5(1)(g) to the
Documents.

It is significant that Apache did not make sepasatiemissions to the
Commissioner in respect of the application of d)gf) but simply
repeated the submission it had made in respedtsgfif{e) and cl 5(1)(f)
(IC[172]). As the primary judge noted at IC [16Xhe reasonable
expectation of prejudice relied upon by Apacheeaspect of its measures
for protecting public safety arose from the samdtens as it had relied
upon - and which had been considered by the Cornoness- in respect
of the exemptions sought under cl 5(1)(e) and £)(§( namely matters
such as individuals intent on causing harm, attamk<ritical juncture
points central to the operation of the facility,tional security and
transnational terrorism concerns. The Commissidra&l accepted that
some of the information in the Documents was ndlliply accessible and
that it could assist in aiding any planned attacklee facilities. He had
concluded that that particular information in thecDments was exempt
under cl 5(1)(e) and cl 5(1)(f).

As the primary judge observed, it was in that centdhat the
Commissioner had come to consider the applicatiah 5(1)(g). Having
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regard to that context, | consider the view thenpry judge took of the
Commissioner's reasoning to be correct; that iat the Commissioner
concluded that as a result of the exemptions atbowaler cl 5(1)(e) and
cl 5(1)(f), Apache's public safety measures wowddhain in place and
disclosure of the balance of the material in theciboents could not
reasonably be expected to prejudice the maintenan@&nforcement of
those measures.

| do not consider that reasoning to be flawed. e&d in the
circumstances it seems to me it would have beete quitificial for the
Commissioner to approach the application of cl@)lyvithout regard to
the exemptions granted under cl 5(1)(e) and cl(§(1)n my view, it was
open to the Commissioner to take the approachhtndid and no error on
the part of the primary judge has been made out.

In relation to Apache's complaint about the Commiss's use in
IC [177] of his reasons of the expression ‘woulgbkegudiced’, rather than
‘could reasonably be expected to prejudice’, timagry judge noted that
this was the only occasion on which the Commissiased ‘would' in his
reasoning on this issue and pointed out that wieatdscribed as ‘'this
single inaccuracy' had to be read in context [75].

In rejecting Apache's contention that the Commrssidhad used the
wrong test, the reasoning of the primary judge wasssence, as follows
([76] - [78]). First, Apache had not made separatgbmissions
concerning cl 5(1)(g) but had simply relied upoa gubmissions on
cl 5(1)(e) and cl5(1)(f). The alleged flaws inetfCommissioner's
reasoning were therefore to be read in light ofdpproach to the latter
provisions where he had applied the test of ‘coeddonably be expected'
(see IC [162], IC [169] and IC [170]). SecondlgetCommissioner had
earlier at IC [95] emphasised that in cl 5(1)(edl ah5(1)(f) ‘would' is not
the same standard as 'could reasonably be expediiddly, in a number
of places in the Commissioner's reasons he hadustied the phrase
‘could reasonably be expected' in respect of ctawsgkich included
cl 5(1).

His Honour concluded that when so read it was plhiat the
Commissioner was under no misapprehension as fortper test and did
not apply an incorrect test [74] - [78], [140].

| do not consider the primary judge erred in soctaing. | have
previously referred to the approach a court ik tto the analysis of the
reasons for decision of an administrative decisraker. A fine
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toothcomb designed to detect any loose languagept phrasing is not a
useful tool to bring to such a task. Nor, where 8tatutory test is

elsewhere correctly expressed, can that contexilgibe dismissed as the
incantation of statutory language. It is necessarpave regard to the
overall sense and import of the reasons, readvalsode and without an

eye attuned to the detection of error.

The primary judge has, in my respectful view, cailseidentified the
Commissioner's process of reasoning. The useafitdbe prejudiced’ in
IC [177] must be read in the context of the Comioissr's reasons as a
whole. It would be an error to seize upon it imasion. Having regard to
the matters identified by the primary judge, ipi®perly to be regarded,
as his Honour found, as simply a looseness of lagpguand not as a
momentary oversight of the correct test.

| would dismiss this ground of appeal.

Ground 3: the proper construction of ‘could reasombly be expected' in
cl 4(2)(b), cl 4(3)(b), and cl 5(1)

57

58

59

Under this ground, Apache contended, in effectf tha primary
judge had erred in failing to find: first, thatethCommissioner had
wrongly concluded that Apache was required to fyatitsm on ‘the
balance of probabilities' that the Documents wewengt under the FOI
Act; and secondly, that the Commissioner had aggle wrong test in
respect of each clause, applying a test of 'wolldve adverse
consequences instead of ‘could reasonably be expéxt have adverse
consequences.

In support of the contention that the Commissidmeat erroneously
considered that Apache had to satisfy him on thanisa of probabilities,
Apache referred to IC [93], where the Commissiazed:

| consider that clauses 4(2)(b), 4(3)(b), and $€buire a person to prove
on the balance of probabilitighat a certain outconwuld reasonably be
expected (original emphasis)

Apache submitted that the Commissioner had migktajgache's
obligation under those provisions. The 'balancerobabilities’ is a curial
standard which is inappropriate when applied to aministrative
decision of this natureMinister for Immigration and Ethnic Affairs v
Wu Shan Liang (282 - 283). The Commissioner is an administeativ
decision-maker who stands in the shoes of the r@igdepartmental
decision-maker: FOI Act s 76. Accordingly, it wéee wrong standard
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for the Commissioner to apply and the primary juddeuld have so
found.

The proposition that the 'balance of probabilitiggis not the
applicable standard to be applied by the Commissiam@s not resisted by
Lander and Rogers. It was not in issue beforetimeary judge or on this
appeal that the correct approach is set out indéwsion of the Full
Federal Court inAttorney-General's Department v Cockro{tt986) 10
FCR 180, 190. There the court had to consider ghease 'could
reasonably be expected to prejudice the future lgupgpinformation to
the Commonwealth' in s 43(1)(c)(ii) of tll@eedom of Information Act
1982 (Cth). The court said it was undesirable to cdeisithe phrase
‘could reasonably be expected to' in terms of gbibas or possibilities
or the like; to do so was to put an unwarrantedgln the plain meaning
of the words. The effect of the provision wasréguire a judgment to be
made by the decision-maker as to whether it isoresde, as distinct from
something that is irrational, absurd or ridiculpuke enquiry is to be
confined to 'whether the expectation claimed wasarably based'. That
approach was endorsed by a differently constitéieltl Federal Court in
Searle Australia Pty Ltd v Public Interest AdvocaGentre[1992] FCA
241; (1992) 36 FCR 111, 123. It is, in my respdctiew, the correct
approach.

In the course of his reasons on this point, the @msioner
considered the decision @ockroft and, among others, two decisions in
this State: Manly v Ministry of Premier and Cabine{1995) 14 WAR
550; andPolice Force of Western Australia v Wintertoinreported,
WASC, Library No 97064, 27 November 1997).  Thenfdussioner
referred (at IC [85]) to the following passage e judgment of Owen J
in Manly in relation to the standard to be applied in ancl@mr exemption
under cl 4(3):

The support does not have to amount to proof on hhknce of
probabilities. Nonetheless, it must be persuasivéhe sense that it is
based on real and substantial grounds and must eadhntself as the
opinion of a reasonable decision maker.

The Commissioner noted, however, that\imterton, in considering
a claim of exemption under cl 5(1)(b), Scott J dalinguishedCockroft
and concluded that the applicable standard was lbh&nce of
probabilities (IC [87] - [88]).

The Commissioner also referred Re WA Newspapers Ltd and
Salaries and Allowances Tribungl2007] WAICmr 20, where the then
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acting Information Commissioner had expressed thaw vthat the
standard in cl 4(1), cl 4(2) and cl 4(3) was théabee of probabilities,
except in cl 4(2)(b) and cl 4(3)(b) where that d&ma did not apply
(IC [89)).

The Commissioner said:

In other words, | consider that clauses 4(2)(b3)@) and 5(1) require a
person to proveon the balance of probabilitiethat a certain outcome
could reasonably be expectedhis is a less onerous task than requiring a
person to prove on the balance of probabilities tie outcomevill occur.

| believe that the result of this interpretatiorc@sistent with the analyses
of OwenJ in Manly and A/Commissioner Shanahan Re WA
Newspapers Limited | believe it is also consistent with the reasgnof
Scott J inWinterton, who noted in the context of clause 5(1)(b) thathe
appellant has to establish that it is more likétgr not that the documents
come within the exemptionHis Honour did not say that disclosure of the
documents would reveal an investigation.

In view of this, | proceed on the basis that thesmastructively expressed
precedent is that of Owen J of the Supreme Couvtanly, who held that
the correct standard of proof to apply in relatitn the term ‘could
reasonably be expected' in clause 4(3)l6es not have to amount to proof
on the balance of probabilitiebut'must be persuasive in the sense that it
is based on real and substantial grounds and mastngend itself as the
opinion of a reasonable decision makdiC [93] - [94]). (original
emphasis)

The primary judge did not accept that the Commresidnad applied
the balance of probabilites. He found that whbe teasons of the
Commissioner on this point were read as a wholeag evident that he
had applied the correct legal test. The primadgg@ireferred, at [52], to a
number of passages where the Commissioner hadlyclstated the
correct test. His Honour said that, considered that light, the
Commissioner's reasons did not disclose that heapatied the wrong
test. His Honour continued:

Rather, the Information Commissioner started wite tvords of the
legislation as the test of ‘could reasonably beeetqul to'; he referred to
the decision ofCockcroft with approval;, immediately after his discussion
of Winterton he explained that he was proceeding on the bawmist'
instructively expressed' by Owen J Manly (which, it was common
ground in this appeal, was the correct approaan); lae concluded by
applying a test in terms of the words of the legish.

The approach taken by the Information Commissiaoecl 4(2)(b) of
sch 1l to the FOI Act was not in error. For the sareasons, the
Information Commissioner did not err in his apptodo cl 4(3)(b), and
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cl 5(1) of sch 1, despite his references to théseses in his discussion of
theWinterton decision.

Finally, the correct test of 'could reasonably kpeeted to' was applied in
relation to cl4(3)(b) at [123] and [129]. The @t test of 'could
reasonably be expected to' was applied in relatmncl 5(1)(e) and
cl 5(1)(f) at [162], [169] and [170]. This furtheginforces the conclusion
that the Information Commissioner's discussionhefWinterton decision
did not lead him to apply a test of balance of plolities as ground 4.1
asserts, or lead him otherwise into an erroneopbcagion of the statutory
test [53] - [55].

It must be said, with respect, that the reasonirtge Commissioner
on this topic lacks the degree of clarity which Wwbhave been desirable.
It is evident that the Commissioner was at somexa&p attempt to
reconcile the decision ikVinterton, where the balance of probabilities
had been used, with the decisionsManly and Cockroft where it had
been disavowed. His endeavours to do so led hiattéonpt to break the
'standard of proof' down into two limbs, the fi(gs which the balance of
probabilities applied) to be applied to the arguthaerd reasoning, and the
second to the outcome (to which it did not). Tlasgage referred to in
IC [93] occurred in the context of that analysis.

It might be thought that in attempting to recondhe decisions the
Commissioner was attempting the impossible. Beé dlsait may, what |
think is apparent is that while the Commissionargsa to reconcile the
authorities and engaged in some (it must respéctheg said, rather
obscure) consideration of how that might be dondghe end he did not
‘consider it desirable to attempt to quantify thendard of proof'
(IC[92]). The approach he ultimately took appefaosn IC [94] of his
reasons, where the Commissioner adopted the statesheOwen J in
Manly as the applicable test.

Having regard to the context as a whole, | am fsadisthat the
primary judge correctly found that the Commissiodar not apply the
balance of probabilities. | did not understand &pato take issue with
the approach itManly and nor in my opinion could it. | do not consider
that any error has been made out.

That takes me to the second issue under this grouAgache
contended that the primary judge should have fouhdt the
Commissioner had posed the wrong question in censg the
application of each of cl4(2)(b), cl4(3)(b), ¢Xg); that is, the
Commissioner had considered whether disclosureldvinave adverse
consequences instead of whether it 'could reasphabéxpected’ to have
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those consequences. The primary judge once agamdfthat on a fair
reading of the Commissioner's reasons as a whweCommissioner had
not fallen into that error.

Apache submitted that in coming to that conclusiba primary
judge had erred in relying on other passages in Gbenmissioner's
reasons where the correct test had been statedns€lofor Apache again
relied on the uncontroversial proposition that tloeitine citation of
statutory provisions does not of itself establisdt the decision-maker has
applied the correct test. That proposition cardirgde accepted. But,
equally, the significance of the inclusion in then@inmissioner's reasons
for decision of references to the relevant stayufmovisions is not too
readily to be dismissed as mere incantation. Wdrettine Commissioner
fell into error can only be determined by a propensideration of the
Commissioner's reasoning as a whole.

| have dealt with this issue in relation to cl §¢))under ground 2
and for the reasons set out there | would rejecichp's contention in
respect of cl 5(1)(g).

In relation to cl 4(2)(b), Apache had, in substarmdmitted to the
Commissioner that disclosure of the Documents wouylcbvide
competitors and customers with a significant amadfimformation about
Apache's business. That would give its competitarcompetitive
advantage by enabling its competitors to improwegrtbwn operations at
reduced cost, it would reduce Apache's capacity ¢ommercial
negotiations, and it would enable its competitors provide
misinformation to the community about Apache's apens.

The Commissioner rejected those submissions. Hiedféhat much
of the material was specific to the Varanus openatiand its commercial
value lay in the operation of that facility, not any transferable
processes, systems or strategies. He was notgoeduhat a competitor
would be able to make use of it. The Commissicaét:

In short, | consider that even if the relevant doeats were disclosed to a
competitor, their commercial value to Apackeuld not be diminished
because such disclosure would not harm the Varésiaed operations
(IC [99]). (emphasis added)

The Commissioner rejected Apache's submission ttlatmaterial
gave Apache a competitive advantage, such as byitiag better staff,
commenting that there was no information to th&af only assertion.
The Commissioner said:
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| am not persuaded that on that account alonetligatnformation has a
commercial value to Apache which disclosure coud&hsonably be
expected to destroy or diminish (IC [101]).

The Commissioner said:

In my view, Apache's claim that the disclosure e tnformation could
reasonably be expected to destroy or diminish dsmercial value
because the detailed descriptions contained in Pibeuments] could be
adapted and adopted by its competitors to enhdr@edwn operations is
speculative.l am not satisfied that those documents contain sfiient
detail to enable competitors to enhance their own perations
(IC [102]). (emphasis added)

The Commissioner did not accept Apache's argumbat its
competitors could use information in the matematalculate throughput,
capacity use and the limitations of the facilitsgyisg that Apache had not
identified any specific information which would dia that to be done
(IC[103]). He rejected as speculative Apache'bnsssion that the
material could be used to spread misinformation [{@}]). The
Commissioner also rejected Apache's claim thasigsificant costs in
creating the Documents would be lost if the infdiiora was disclosed
and that disclosure would reduce its competitarsts He said:

| am not persuaded that disclosure could reasorbbxpected to destroy
or diminish any commercial value in [the Documersigfce it seems to me
that Apache would still use, for example, the SM8axh of its owned and
operated facilities. Nor am | persuaded that teyald be any significant

reduction in the costs to its competitors of cregata similar set of

documents for their own facilities because | coesithat much of the

information to be both general in nature and gtc#ic (IC [105]).

On this appeal, Apache submitted that, in partrcasaappeared from
the passages highlighted above in [99] and [10@,Gommissioner had
wrongly required Apache to satisfy him that disal@sof the information
would rather than 'could reasonably be expected tohintgh its
commercial value to Apache. Apache argued thapthmeary judge had
wrongly based his conclusion that there had beenemor by the
Commissioner on the fact that there were otherantss where the
Commissioner had used the correct test. Thosenoss were an
inadequate basis for such a finding.

| do not accept that the primary judge erred indifig that the
Commissioner had not used the wrong test. As bisodr noted, the
Commissioner considered the application of thisisgaunder the heading
'‘Clause 4(2)(b) - could disclosure reasonably heeeted to destroy or
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diminish the commercial value?' The Commissionepeated that
guestion in the next paragraph as being the retegaestion for his
consideration of the Documents and he reiteratadnimber of times in
the course of his reasons on this topic, as destily the primary judge
at [52]. The primary judge pointed out at [62]ttllae Commissioner's
reasoning was as follows:

(@) He summarised the submissions as involving @mclthat
disclosure 'could reasonably be expected to desirogiminish
their commercial value': 1C [54].

(b) He introduced his discussion of the argumegtseberence to the
test of 'could reasonably be expected': 1C [94].

(©) He emphasised that cl 4(2)(b) uses the lessaravord ‘could’ in
‘could reasonably be expected' than the word ‘wauld 4(2)(a):
IC [95].

(d) He stated in relation to various of the argutsgtie cl 4(2)(b) test
of 'could reasonably be expected to": IC [101][105].

In my view, having regard to the context, it is tibe supposed that
the Commissioner overlooked the correct test, asecnled by Apache. |t
would no doubt have been preferable for the Comaoniss to have stated
his conclusion in every instance in terms whichreggly referred to the
statutory test, even at the expense of some rigpetit But when the
relevant passages are read in context, it canasbnably be concluded
that the explanation for the Commissioner's omisdm do so in the
passages relied on by Apache lay in an inexplicalb&rsight of the test
he had elsewhere propounded rather than, as tmamriudge found, the
application of the correct test expressed in inf@us language.

In relation to cl 4(3), the Commissioner noted tigiache had
submitted that the Documents contained informatbout its business
affairs, including the operation of its onshore aftshore facilities and
the maintenance of an extensive pipeline system[1(12]) and that
disclosure 'could reasonably be expected to havadaerse effect on
Apache's business affairs' in the various ways e set out at
IC [113]. At IC[113(b)], the Commissioner noteg#che's submission
that disclosure 'has the potential to significanthpact upon Apache's
competitive position'.

The Commissioner went on to observe that the orassam Apache
to establish that disclosure ‘could reasonably kgeded to have an
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adverse effect on its business or commercial aff§iC [115]). Then,

under the heading 'Could disclosure reasonablyxpeated to have an
adverse effect on the business affairs of Apacte, Commissioner
considered the application of cl 4(3). That coasaion commenced at
IC [117] where, in the context of a discussion afudmission by Lander
and Rogers, the Commissioner again repeated thetestatest. The

Commissioner concluded his consideration of thdiegion of cl 4(3) as

follows:

Apache submits that the disclosure of [the Docusjemtould have a
significant adverse effect on its competitive positin the industry but has
given me no information about its positigis a visother competitors or
how its competitive positiowould be significantly impacted by the
[Documents’] release Apache provided me with examples of the ways in
which its business affaiuld be adversely affectedby the disclosure of
the [Documents] but has not explained to me exduily the disclosure of
any particular information identified in the docume&would have the
adverse effect claimed For example, it is not evident to me that
information taken from the master table in docun®&ntould be
extrapolated to a particular methodology or - ie #vent that could be
demonstrated - that the 'methodology’ could be usexich a way as to
misinform or create speculation about Apache'snass affairs.

On the information before me, | am not satisfieat tihe disclosure of [the
Documents] or any particular information in [the ddanents] could
reasonably be expected to have the adverse -effetaémed

(IC [121] - [122]). (emphasis added)

Apache referred to the passages highlighted aboeentending that
the Commissioner had posed the wrong questiontigubgy ‘would' for
the correct test 'could reasonably be expecteditsubmitted that the use
of the correct test in IC [122] did not overcome tonfusion evidenced
by the use of ‘would' in IC [121].

The primary judge rejected Apache's submissiors Hdinour noted
that Apache had wused 'would' in its submissions dhdt the
Commissioner's use of it was explicable simply assponse to that [71].
His Honour went on to reiterate that, in any evéné Commissioner's
reasons had to be read as a whole [72]. In thaneszion, his Honour
observed that earlier in his reasons, at IC [95%¢ €ommissioner had
expressly stated that cl4(3) required a lower ddesh of 'could'.
His Honour also referred to the heading above ZJland to the terms
of IC [122], where the test is again correctly etiff72].

It was submitted by Apache that the primary judgel erred in
failing to find that the Commissioner had confugbkd test. Once the
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Commissioner's reasons disclosed legal error innt&pretation of the
FOI Act the error could not be 'undone’ by recitihg statutory language.
Nor, it was submitted, was it relevant that the Gossioner had adopted
language used by Apache in its submissions to Ailme Commissioner's
obligation was to apply the FOI Act.

85 | do not consider the primary judge erred. Intlighthe propinquity
of the various references to the statutory testantnot be concluded that
in IC [121] the Commissioner momentarily lost sigiitthe correct test.
The statements in IC [121] are not reasonably eabple as such an
aberration but only as a looseness of languagelo hot consider the
primary judge erred in concluding that the Comnaiser had not used an
Incorrect test.

86 | would dismiss this ground of appeal.

Grounds 4 and 5 - the costs on the chamber summons

87 The chamber summons in question came to be fileal r@sult of a
dispute between the parties concerning Lander agkiR' access to an
unredacted copy of Apache's written submissiontgdda5 June 2010, to
the Information Commissioner (the submissions)ndea and Rogers had
not been provided with a copy of the submissiofiepagh Apache had
referred to them in its written submissions on dppeal to the primary
judge. On 12 May 2011, and on subsequent occasicarsder and
Rogers had asked Apache for a copy of the submissi®On 1 August
2011, Apache provided a redacted copy.

88 Lander and Rogers filed the chamber summons ongigu2011
seeking orders that Apache produce to each of #spondents an
unredacted copy and that the further hearing ofaftieeal to the primary
judge be adjourned to a date to be fixed.

89 The chamber summons came on for hearing befoneritmary judge
on 4 August 2011. Apache resisted production ofiramredacted copy of
the submissions, relying upon s 90 of the FOI Atlicl requires the
court to avoid the disclosure of exempt materiaramiew proceedings.
His Honour decided that to the extent informationthe submissions
revealed the content of potentially exempt mattex, submissions would
not be disclosed at that stage. His Honour saidvbeld inspect the
unredacted version to determine whether they coadlhisuch matter:
Apache Northwest Pty Ltd v Department of Mines aRdtroleum[2011]
WASC 187 [18].
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Counsel for Apache conceded that some of the reaacin dispute
could be provided. On 5 August 2011, the primadge found that 'with
the exception of some passages which [Apache] nmepds should be
disclosed from those submissions', all of the nmltéell within one or
other of two categories:

1. Information which is a verbatim reproductionroétter which is
said to be exempt; or

2. Information which is a summary of material whishsaid to be
exempt but which provides sufficient informationoab that
potentially exempt matter that it could reveal substance of the
exempt matter.

In relation to the costs of the application, thienary judge said:

The decision | will make in relation to costs isaththe costs of the
chamber summons will be in this appeal, will betead the appeal. In
my opinion, the summons was properly brought. d@dih the
conclusions | reached in relation to section 9W#&je that exempt matter
contained in the disputed submissions should bacted to the extent that
it fell within the two categories | mentioned, teexas significant delay in
bringing the chamber summons and that delay waslu®tto the conduct
of the second respondents.

The other reason why it is appropriate to ordertscag the chamber
summons in the appeal is that the ultimate conmfusn relation to
whether or not the material ought to be redactedtha disputed
submissions will depend upon the ultimate conclusibthe appeal, which
Is whether or not the matter is exempt matter or(tsc80 - 81).

In this court, Apache proceeded on the basis tatd to appeal
against the decision on costs was not requiredusecthe appeal was not
as to 'costs only', within the meaning of s 60(Lytethe Supreme Court
Act 1935(WA). That, it was submitted, was because theumggs of
appeal went not only to the costs decision but &dsthe substantive
merits of the decision of the primary judge. Landed Rogers, on the
other hand, submitted that as the appeal on thés apsestion was
unrelated to the outcome of the other grounds qfeal) leave was
required.

Section 60(1)(e) provides as follows:

(1) No appeal shall lie to the Court of Appeal -
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costs only which by law are left to the discretiminthe
judge or the master.
24 The question of leave in this appeal turns on tleanmg of 'as to
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costs only'.

A convenient starting point in a consideration ledttquestion is the
decision of the Court of Appeal in England \Wheeler v Somerfield
[1966] 2 QB 94. In that case, the appellant haditpnt an action for libel
against the respondent. In the course of the prbogs, the appellant
amended his statement of claim to add a par 2fd)the trial, the trial
judge ordered that par 2(a) be withdrawn from tmy.] The appellant
was successful in the action and was awarded darafgfl,650. The
appellant was awarded the costs of the action,péXoe the costs of the
amendment to add par 2(a) to the statement of clalmth the appellant
was ordered to pay to the respondent. The appelfgealed against the
refusal of the trial judge to allow par 2(a) totgahe jury and to allow in
evidence of his ill-health. He also appealed agjdime order that he pay
the respondent's costs of the amendment to ad2(@gr In relation to the
costs issue, the relevant legislation concernedimall material respects
identical to s 60(1)(e) of the Act. The appeal veismissed on the
substantive issues but allowed on the costs issaed Denning MR (with
whom Winn LJJ agreed) said:

As | have always understood this section of thacatdre Act, it means
this: If a person makes no complaint against tiigment below, except
about the order for costs, then he must obtainghee of the trial judge
before he can come to this court. But if he make®mplaint, not only

about the costs, but also about other matters, lteecan appeal both on
those other matters and also on the costs; ancbtivé has full jurisdiction

to deal with them. Even if he fails on the otheattars, this court has
jurisdiction to deal with the costs. His complaon the other matters
must, of course, be genuine (106).

Harman LJ agreed and delivered reasons to a siaffiect.

That decision has received a mixed reception irtralia. It has not
been followed in South Australia where, Road Chalets Pty Ltd v
Thornton Motors Pty Ltd(1986) 47 SASR 532, Zelling ACJ (at 538)
described it as being 'against the whole courseepbrted cases for a
century', referring by way of example karris v Aaron (1877) 4 Ch D
749. Nor has the decision been followed in Queanksl Re Golden
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Casket Art Union Office[1995] 2 Qd R 346;Theophanous v Gillespie
[2002] QCA 117 [17].

In Thorne v Doug Wade Consultants Pty L{d985] VR 433, the
Full Court of the Supreme Court of Victoria noted 497) the decision in
Wheeler v Somerfieldut did not go on to consider it because the court
did not regard itself as being at liberty to dedgestn an earlier decision
of the Full Court to a contrary effect Wolfe v Alsop(1886) 12 VLR
887. Subsequently, iBtna v Arif [1999] VSCA 99; [1999] 2 VR 353,
Batt JA (with whom Charles & Callaway JJA agreeayihg reviewed the
authorities in that jurisdiction concluded that:

[T]he current of authority is to the effect thatle is required to appeal
against an order as to costs even though the apelkedks also to the
merits, at any rate where, as here, the challeagee order as to costs
goes beyond the mere consequence of success ppaalan the merits.
This does not, of course, derogate from the rylpli@ad almost daily, that
leave is not necessary in order for the costs opgéwyw to be set aside
when an appeal on the merits succeeds (378).

In New South Wales, the decision Wheeler v Somerfieldvas
followed in Tyco Australia Pty Ltd v Optus Networks Pty L{@004]
NSWCA 333 [200] andDasreef Pty Ltd v Hawchaj2010] NSWCA 154
[61], but, as the Court of Appeal observedrena Management Pty Ltd
v Campbell Street Theatre Pty L§@011] NSWCA 128 [129], in each
case without the attention of the court having beéewn to decisions in
other intermediate courts of appeal that had dedlio follow it. See also
C G Maloney Pty Ltd v Nooif2011] NSWCA 397 [104] - [106].

In Western AustraliayWheeler v Somerfielchas been referred to in
two cases. IrFranz v Allum (Unreported, WASC, Library No 960658,
29 October 1996), Malcolm CJ noted thaRa Golden Casket Art Union
Office the Full Court of Queensland had declined to felM/heeler v
Somerfield but said thaWheeler v Somerfieldhad recently been applied
in this court. His Honour did not, however, cite tcase in which it had
been applied and my own research has been unabtentfy such a
case. In the event, Malcolm CJ found it unnecgssarconsider the
guestion of leave to appeal but said that if thasien in whichWheeler
v Somerfieldhad been applied was to be challenged it wouldl nede
considered by a bench of five judges.

The point was raised again iNlontarello v Berkman Capital
Finance Pty Ltd T/as Flexirent (Unreported, WASCA, Library
No 970105, 21 March 1997), which was an appeal fifleendecision of a
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master setting aside the service of a writ. Tlspeadent applied to strike
out the appeal on the ground that the point waseiniacademic as the
defendants to the writ had since entered uncomditiappearances and
were therefore deemed to have been duly servee. appeal was struck
out. In the course of his ex tempore reasonsudgment, Malcolm CJ
(with whom Franklyn J agreed) referred Wheeler v Somerfieldas
‘authority for the proposition that where the afgrelappeals on a number
of grounds as well as costs, the Court will deahwihe issue of costs
even if the appellant has failed on all other nmatt€/ - 8). His Honour
observed that on its face the appeal appeared/tdvan only the costs of
the application before the master, but noted thatappellant had said it
did not challenge the costs order in the event thatdecision of the
master was affirmed. Malcolm CJ concluded thatdbestion of leave
did not therefore need to be considered.

The statements in each of those cases on the apmhiofWheeler v
Somerfieldare clearly by way of obiter. While Malcolm CJared in
Franz v Allum to an earlier decision in whidWheeler v Somerfieldhad
been applied, as that earlier decision was nottiftksh and cannot be
found it would seem that his Honour may have bee&taken as to its
existence.

In any event,Wheeler v Somerfieldvas a different case to the
present case. In that case, the appellant hadakggbagainst the order
dismissing par 2(a) of the statement of claim amel ¢osts order made
against him as a consequence of par 2(a) beings$isth The guestion
there was whether, once the substantive appeadfathe appellant
required leave to appeal against the costs ortihile the costs appeal
did not depend upon the outcome of the substamapgeal, the appeals
were related. In the present case, there is neah@gainst the order of
the primary judge on the chamber summons. Theahppsimply against
the costs order on the chamber summons. The appeaist the costs
order has no relevant connection with the substantippeal; it is an
altogether separate and unrelated issue.

Apache's contention that leave is not required hrs tcase is
unsustainable. It is inconsistent with the plameot of s 60(1)(e), which
reflects a legislative intention to limit the opparity for appeals against
costs orders where the issue of costs is not coeséi@l upon the
outcome of a substantive appeal. The obvious tiotems that ordinarily
the exercise of the discretion as to costs of gquat first instance will not
be open to challenge; an appeal will lie only whanearty can persuade
the judge or this court that there are exceptiamaumstances which
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warrant leave to appeal. In my view, it could nekiave been intended
that so long as a party appeals against a substafitial order in an

action, it should have carte blanche to appeahowit leave, against any
costs order made in the course of the proceedihgspurpose would be
served by such an exception and it would signitigadetract from the

utility of s 60(1)(e).

In my view, leave to appeal is required wheneverdhallenge to the
order as to costs goes beyond the mere conseqoétioe outcome of a
substantive appeal on the merits. To the extet\neeler v Somerfield
Is authority to the contrary, | would not follow it

In the event that leave was required, senior cduftseApache
sought such leave orally on the hearing of the app&pache submitted
that the primary judge had erred in ordering that ¢osts be costs in the
appeal. It argued that the costs of the applinatvere irrelevant to the
outcome of the appeal and that as Apache had Iheesutcessful party
on the application it should have had the costh@fapplication. | do not
agree.

It is trite law that the court has a wide discret@s to costs, to be
exercised judicially according to the demands sfige in the particular
case. It is equally well-established that an dpfeecourt will not readily
interfere with the exercise of that discretion.islthot sufficient that the
appellate court would have exercised the discratitfarently. It must be
established that the court below made an errohefkind described in
House v The Kind1936] HCA 40; (1936) 55 CLR 499.

No such error has been identified by Apache. Inidd accept
Apache's submission that the outcome of the appaslirrelevant to the
disposition of the issue of costs. As his Honoamfed out, whether
Apache was in fact entitled to redact the matevald ultimately depend
on the outcome of the appeal. Nor do | acceptApaiche was entitled to
the costs because, so it is contended, it wasatisty successful on the
application. Whether or not Apache was substdantgalccessful on the
application (and it is not self-evident that it Wwai is certainly not an
inviolable rule that costs must follow the eveiithat is particularly so in
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relation to an interlocutory application. On atenfocutory application,
there are many circumstances where that would @et jnst outcome and
justice requires that the costs should be deteryethe outcome of the
action. It is therefore often appropriate that ¢bets of an application be
made costs in the caus&cherer v Counting Instruments Lt{l1986] 1
WLR 615; [1986] 2 All ER 529, 536.

The primary judge set out the factors which hadgsedthim to make
the costs order he did. And as Ormiston JA obsknveTransport
Accident Commission v O'Reillj1998] VSCA 106; [1999] 2 VR 436:

[1]t is extraordinarily difficult to show that a ot of first instance or a
tribunal with wide discretionary powers has erradthe exercise of its
powers to award costs, if there be some basis &kimg an order other
than the conventional order in favour of the susftégarty (457).

Apache has not surmounted that hurdle. In theumstances, an
order that the costs be costs in the appeal wasuase that was
reasonably open to the primary judge, for the neagos Honour gave. |
would refuse leave to appeal and dismiss thesengsoaf appeal.

Conclusion

111

112

113

None of the grounds of appeal have been madelaumbuld dismiss
the appeal.

BEECH J: The appellant's written and oral submissionsused
primarily on seeking to establish error on the pafrtthe Information
Commissioner, rather than identifying error on peat of the primary
judge. Given the nature of the appellant's compdait was for the
appellant to demonstrate error on the part of timgry judge as to the
proper reading of the reasons of the Informatiom@assioner: Zhang v
Minister for Immigration and Multicultural & Indigenous Affairs
[2005] FCAFC 30 [17]. It failed to do so. To thentrary, in my view
the primary judge was correct to dismiss the apfmelim, for the reasons
that he gave.

| agree with Newnes JA that, for the reasons hegjithe appeal
should be dismissed.
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