[2012] WASC 425 (S)

JURISDICTION . SUPREME COURT OF WESTERN AUSTRALIA
IN CIVIL
CITATION : BUITENDAG -v- RAVENSTHORPE NICKEL
OPERATIONS PTY LTD [2012] WASC 425 (S)
CORAM . LE MIERE J
HEARD : ON THE PAPERS
DELIVERED ;10 APRIL 2013
FILE NO/S . CIV 1444 of 2009
BETWEEN : ISAK BUITENDAG
Plaintiff
AND
RAVENSTHORPE NICKEL OPERATIONS PTY
LTD
Defendant

Catchwords:

Practice and procedure - Costs - Application forsgecial costs order -
Application allowed - Turns on own facts

Legidation:

Legal Profession Act 2008 (WA)
Rules of the Supreme Court 1971 (WA)

Result:

Application allowed

Document Name: WASC\CIV\2012WASC0425(S).doc  (AH) Page 1



[2012] WASC 425 (S)

Category: B
Representation:
Counsd:
Plaintiff . No appearance
Defendant . No appearance
Solicitors:
Plaintiff . HopgoodGanim
Defendant . Herbert Smith Freehills

Case(s) referred to in judgment(s):

Frigger v Lean [2012] WASCA 66

Geraldton Fisheries Co-op Ltd v Minister for Figher(Unreported, WASC,
Library No 9187, 12 December 1991)

Schmidt v Gilmour [1988] WAR 219

Walter v Buckeridge [No 5] [2012] WASC 495

Document Name: WASC\CIV\2012WASC0425(S).doc  (AH) Page 2



[2012] WASC 425 (S)

LEMIERE J

LE MIERE J: On 15 November 2012 | delivered reasons for nfueigt
and ordered that the plaintiff's claim should benissed. The defendant
has applied for orders that the plaintiff pay thefetidant's costs of the
action. The defendant also seeks special cosespdirsuant to s 280(2)
of the Legal Profession Act 2008 (WA) (LPA) that the limits on costs
allowable under the applicable costs determindbe@memoved in respect
of certain items of work. The defendant also sesllers that the plaintiff
pay to the defendant the cost of the transcriptheftrial, and that the
plaintiff pay the defendant's costs of interrog@&®rand of conferences
between counsel regarding objections to witnedsrstents and the index
to the trial bundle.

The plaintiff has agreed to the usual order thatstllow the event.
| will order that the plaintiff pay the defendantssts of the action. The
plaintiff opposes the special costs orders soughthb defendant. The
plaintiff also opposes the making of orders that thaintiff pay the
defendant's costs of obtaining the transcript, mdérrogatories and of
conferences of counsel in respect of witness stté&rand the index to
the trial bundle.

Special costs order

3

The defendant seeks an order that the limits ots @®wable under
the applicable cost determination be removed ipeesof certain items of
work. Section 280(2) of the LPA empowers the cdarimake certain
orders, including removing the scale limits or angler for the purpose of
enabling costs above those in the determinatidsetordered or assessed,
if the court 'is of the opinion that the amountobts allowable in respect
of a matter under a costs determination is inadeqbacause of the
unusual difficulty, complexity or importance of thetter'.

The plaintiff opposes the making of special costdess on two
grounds. First, the defendant has not adduceckadgnce that there is a
valid costs agreement between the defendant andolisitors. The
plaintiff says that a solicitor ought not to recoeests in excess of those
which he is entitled to charge his client and aderwly the defendant's
solicitors are confined to the applicable scaleco$ts. Secondly, the
plaintiff submits that the matter is not one of smal difficulty,
complexity or importance.
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Relevance of costs agreement to special costs orsler

5

| considered this issue Walter v Buckeridge [No 5] [2012] WASC

495 where | said:

Section 280 of the.egal Profession Act 2008 applies to costs between
legal practitioners and their own clients, and sdsétween party and
party. Section 280(2) empowers the court, if ibighe requisite opinion,
to order the payment of costs above those fixethbydetermination or to
make one of the other orders specified. The pawvarake such a 'special
costs order' is not conditioned upon there beingsds agreement between
the legal practitioner and his client. To putnbther way, if the court is of
the requisite opinion it may order the payment adts above those fixed
by the determination in relation to solicitor androclient costs and in
relation to party and party costs. In neither casi a condition of the
power to order the payment of costs above thosedfiby the
determination that there be a costs agreement maatzordance with div
6 under which the legal practitioner is entitledctarge costs above those
fixed by the determination [56].

| remain of that opinion. The plaintiff's first @ation fails.

Power to make special costs orders

6

The first question is whether the conditions foe tmaking of a

special costs order are satisfied. It is not nesrgsfor the court to find
that the costs allowable under a determinationrafact inadequate. Itis
sufficient if the court considers that it is fairgrguable that the taxing
officer might properly allow costs at an amountagee than the amount
allowable under the relevant legal costs deternunatFrigger v Lean
[2012] WASCA 66 [81] (Allanson J with whom NewneasdaMurphy JJA
agreed).

In Frigger v Lean [2012] WASCA 66 Allanson J said:

The questions arising under s 280 are to be adstieas matters of
impression rather than detailed evaluatidiDWF Holdings 1 Pty Ltd v
EDWF Holdings 2 Pty Ltd [2008] WASC 275 (S) [7]. In some cases, it
may be necessary to prove the criteria in s 288gd®cific evidence. In
other cases, the court may be able to form a viem fits knowledge of
the case, as iWerdell Pty Ltd v F & G Nominees Pty Ltd [2002] WASC
58 (S2) [14] - [15]. In the present case, the prynudge had heard and
determined the applications to remove the receageplaintiff and to set
aside the injunction, and had then determined tpelication to
permanently stay the appellants' action. It wandp his Honour to form
the necessary opinion from his own knowledge ofrttagter and from the
papers before the court without requiring furtheidence such as a draft
bill of costs [82].
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8 It is established by a number of decisions in ttosirt that the
adjective 'unusual' in s 280(2) of the LPA quatifienly the word
'difficulty’ and not the words ‘complexity’ and portance’'.

9 Order 66 r 12(1) of thdRules of the Supreme Court 1971 (WA)
(RSC), which provided for special costs orders teefb January 2004,
provided that where the court is of opinion thajpacial order as to costs
should be made by reason of the unusual complexitnportance of the
case or for any other good or sufficient reasondbt may order that
any particular allowance in any relevant scale rhayraised or a limit
removed. InSchmidt v Gilmour [1988] WAR 219 the Full Court held
that the amount of work done in getting up the cémetrial may
constitute a good and sufficient reason for mal@ngprder increasing the
scale notwithstanding that the case is not onenasual complexity or of
importance. However, under s 280(2) of the LPA #mount of work
done in relation to an item in the scale cannotstitwie a good and
sufficient reason to depart from the scale unldéms @amount of costs
allowable in respect of the item under the costserdagnation is
inadequate because of the unusual difficulty, cemipt or importance of
the matter.

The defendant's submissions

10 In her affidavit sworn on 1 February 2013 Ms Klirakz a solicitor
who had the day-to-day conduct of the action oralfedf the defendant,
says that the action broadly involved allegatiopshe plaintiff in relation
to the following issues:

a. the reasons for his dismissal (summary dismaah);
b. the manner in which the investigation into Hisged misconduct
was conducted (breach of policies claim);
C. information reported in the media surrounding Miismissal
(breach of confidentiality claim); and
d. computation of damages.
11 Ms Klimczak says that there were broadly seven mpeu of

dismissal on which the defendant relied with aHertsix issues to be
considered in relation to two of those grounds.difidnally, the plaintiff
made allegations related to his prior disciplinarstory, involving two
prior incidents. The relevant conduct occurred rottee course of
approximately six months. The defendant saystti@amatter was made
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12

unusually difficult by the complex set of facts ariccumstances referred
to by Ms Klimczak. The defendant says that thetenatvas factually

complex for the same reasons, that is the numbemgrotinds of

misconduct and related issues regarding the def¢sdpolicies and

approach to community investment and the farmhqubesvolume of

material involved, including in relation to the deflant's investigation,
and the complex interpretation of the share planthe context of the
issue of damages. The defendant says that trenial) matters attest to
the complexity of the factual issues:

(@) the matter spanned over three years;

(b) there were numerous amendments to pleadingsnaadiocutory
applications;

(c) the volume of material involved in the matteasasubstantial, and
as a result, significant time was required in order give
discovery, and prepare the matter for hearing;

(d) the defendant's opening and closing submissiare lengthy and
involved considerable factual and legal analysis;

(e) the matter required the evidence of a large bmunof witnesses
from various locations;

() the duration of the hearing was lengthy (10g)ag order to allow
the significant amount of material to be put forebaand

(9) the trial bundle alone comprised seven leveh étes.

The defendant further says that the matter was ey \great
importance to the parties. The plaintiff was aigemanager of the mine,
and the allegations of dismissal related to himipgithimself in a conflict
of interest situation. The defendant says thatrtlost important of its
policies relate to safety and the Guide to Busin€ssmduct. The
defendant considered it important to defend thetendiecause of the
different, narrow interpretation taken by the pldinand it considered it
important to defend its interpretation of the pwlicThis had the potential
for global implications for the BHP Billiton Group the defendant's
views were accepted. The defendant further sags tthe plaintiff's
statement of claim made a number of serious allmgmatof bias against
senior managers acting on behalf of the defendanteiation to the
conduct of the investigation and the disciplinarpgess. The plaintiff
also made a number of statements to the media db®utismissal, his
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13

14

15

16

intention to commence proceedings and the clostitbkeoRavensthorpe
Nickel Operation of which he was the general managdée plaintiff also
made comments to the media during the trial aner difte judgment was
handed down. The defendant says that given thenemts that had been
made by the plaintiff as reported in the media, gradallegations of bias
against its senior managers, the defendant comesidérimportant to
defend the allegations that it had not acted pigper relation to the
dismissal of the plaintiff.

The defendant seeks a special costs order inaelédi its defence,
giving discovery, getting up case for trial and ceel fees. The pleadings
were amended on a number of occasions. The statevhelaim was
amended five times, the defence four times andothimtiff's reply four
times. The defence pleads facts which would hagired extensive
investigation and taking of instructions, as wedl @equiring time to
employ the facts within a legal framework and dtiue the defence. The
effect of [10] of Ms Klimczak's affidavit of 1 Felery 2013 and [9] of
her affidavit of 4 February 2013 is that approxielat219 hours of work
were billed by all solicitors and counsel involviedhe work in relation to
the various versions of the defence. The LegattRianers (Supreme
Court) (Contentious Business) Determination 200& ahe Legal
Practitioners (Supreme Court) (Contentious Busd3dstermination
2010 (the Determinations) allow 10 hours for a @epractitioner.

There were four affidavits of discovery sworn onhié of the
defendant. = These included a total of 352 documemtsupying
approximately four lever arch files. In her affiita Ms Klimczak says in
effect that approximately 290 hours work by theedefant's solicitors and
counsel related to discovery. The DeterminatiolswalO hours for
discovery.

The defendant submits that the amount of costsvatlofor getting
up case for trial under the Determinations is igg@ge because of the
complexity of the matter. There were 14 witnessaguired to give
evidence and 24 filed witness statements. Theluadle was extensive,
and it is apparent that substantial work went imgestigating and
identifying relevant documentary evidence. Thedffof Ms Klimczak's
affidavits is that approximately 1,760 hours wegverd by the defendant's
solicitors and counsel related to getting up theecéor trial. The
Determinations allow 120 hours for getting up.

The defendant seeks a special costs order for ebtees on brief, ie
the first day of trial and preparation and a furtBpecial costs order for
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counsel fees for the second and each successivefdhg hearing. The
Determinations allow counsel fees on brief cal@dabn the basis of
3.5 days of preparation in addition to the firsy @ trial. A comparison
of the hourly rate and daily rate allowed for caelnender the 2010
Determination shows that the fees for trial andopration are calculated
on the basis of a 10 hour day. Accordingly, thansel fees under the
Determinations for preparation and the first dayr@f are calculated on
the basis of 45 hours. In her affidavits Ms Klirakzsays that the
defendant's counsel, Mr De Kerloy, billed approxeha 132 hours of
work in preparing for the trial. It is not clearat all of that work is
properly designated as part of the fee on briedvextheless, it is apparent
that Mr De Kerloy spent more than 35 hours in prieygfor the trial.

The plaintiff's submissions

17 The plaintiff submits that there was no unusudiidifty or factual
complexity surrounding the matter, although theraswa significant
amount of material involved. In respect of theetiefant's claim that the
matter was of importance, the plaintiff submitsttleaxery case is of
utmost importance to the parties involved, but thate was nothing of
particular import or significance in this case thatuld require the court
to remove the limits on the scale rates. The pfasubmits that in any
event, any limits with respect to maximum hourltesathat may be fixed
in the cost determinations should not be removed.

Matter is complex

18 In my opinion the matter was a difficult case bwnh not satisfied
that it is unusually difficult for a matter heardthis court. | am satisfied
that it was a complex case. The complexity arfsesm the numerous
grounds which the defendant relied on to justifg ftummary dismissal.
Those grounds required a consideration of the teyhthe Contract of
Employment, including the defendant's policies #meir application to
the primary facts and inferred facts which undesleh of those grounds.
The volume of evidentiary material was extensiv@Vhilst it is not
conclusive, the length of the parties' written tigssubmissions is an
indication of the complexity.

19 | am also satisfied that the amount of costs alldevan respect of
this matter is inadequate because of the importahdbe matter. The
case raised no questions of general or public ilapoe. A matter may
satisfy the requirement of importance in s 280(Rthe@ LPA where it
involves matters of importance to the parties nathan the public. There
must be something about the issues in the casés aignificance or
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consequences that makes it important to the parestion 280(2) of the
LPA does not require that the matter be one of uausnportance. The
case involved issues concerning conflict of interasd whether the
plaintiff's conduct breached policies of the defamd The media
coverage of the case, before, during and aftel, isasome, albeit not
definitive, indication that the matter was impottanThe issues, their
significance and the consequences for the pan&sdigd an amount of
work being done, or resources employed, such tiatcosts allowable
under the relevant costs determination is likelyo&oinadequate because
of the importance of the matter.

Costs allowable under Determinations for defence adequate

20

Before the court's discretion to make a specialtscasder is
enlivened, it must be of the opinion not only ttred matter is complex or
important, but that the amount of costs allowahlegspect of the matter
under the relevant costs determinations is inadegbacause of the
complexity or importance of the matter. It is kaiarguable that the
taxing officer might properly allow costs at an ambgreater than the
amount allowable under the relevant Determinatifoxspreparing and
settling the defence. As | have said, the defeveee amended four times.
Ms Klimczak has sworn that solicitors and counsel a@pproximately
219 hours of work in relation to the various vensi@f the defence. Itis a
matter for the trial judge to determine as a maitgudgment whether, on
the face of it, the amount of work done appearsawee been reasonably
done so that the amount allowable under the retes@sts determinations
Is inadequate. This is a judgment which is esaklyptpreliminary and
provisional in nature. My impression is that themoaint of work
reasonably required to prepare and settle the defem its various
versions might properly exceed the amount allowalniéer the relevant
Determinations. Two hundred and nineteen houranisextraordinary
amount of time to be spent on preparing and sgtthe defence. It will
be for the taxing officer to assess what amountulsh@roperly be
allowed. | am of the opinion that the amount ddtecallowable in respect
of the defence under the Determinations is inadeqbacause of the
complexity and importance of the matter.

Costs allowable under Determination for discoverynadequate

21

| am of the opinion that the amount of costs alloleafor giving
discovery of documents under the Determinationsaslequate because
of the complexity and importance of the matter. |Asve said, there is
evidence that the defendant's solicitors and cdudiske approximately
290 hours of work related to discovery. That seamsnusual amount of
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time. It may be that some, or even a large pathai work was related to
the plaintiff's discovery rather than giving diseoy. Furthermore, the
taxing officer may assess that a large part ofwak was not reasonably
necessary. Nevertheless, it is fairly arguablé tiina taxing officer might

properly allow costs for giving discovery at an ambgreater than the
amount allowable under the relevant Determinations.

Costs allowable under Determination for getting upnadequate

22 The defendant seeks a special costs order fongetp case for trial.
| have already referred to the relatively large bemof witnesses and
witness statements. There is evidence that thendaht's solicitors and
counsel spent approximately 1,760 hours on wokkedl|to getting up the
case for trial. That is a very large amount of kvoiThe Determinations
allow only 120 hours for getting up. It is fairrguable that the taxing
officer might properly allow costs at an amountagee than the amount
allowable under the Determinations for getting upf course, it will be
for the taxing officer to assess whether all, oy part, of that work was
reasonably necessary. The material before merttie=nable me to form
a judgment whether 1,760 hours, or anything likat,thvas reasonably
necessary. My finding is only that it is fairlygaable that the amount
allowable under the Determinations is inadequatealbse of the
complexity and importance of the matter.

Costs allowable under Determination for fee on brieinadequate

23 The defendant seeks a special costs order for ebdes on brief.
As | have said, the Determinations allow an amdantcounsel fees for
preparation and the first day of trial calculatedtbe basis of 45 hours
work. There is evidence that the defendant's adumied 132 hours of
work in preparing for the trial. It does not nesady follow that the
defendant should recover all of those costs. Hewatis fairly arguable
that the taxing officer might properly allow co$ts the fee on brief at an
amount greater than the amount allowable undeDiermination. It
will be a matter for the taxing officer to determimhether all or what
part of the work done was reasonably necessarypeopbrtionate to the
case. | am of the opinion that the amount allowdbl the fee on brief
under the Determination is inadequate because efctmplexity and
importance of the matter.
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Costs allowable under Determination for subsequentounsel fees not
inadequate

24 | am not satisfied that the counsel fee for theosdcand each
successive day under the 2010 Determination ieimaate because of the
complexity or importance of the matter. The tneént for 12 days.
Accordingly, the Determination allows for 110 hodos preparation and
attendance at trial on the second and successiws ad trial.
Ms Klimczak's affidavit says that Mr De Kerloy leitl 106.5 hours related
to preparation for attendance at trial on the tdalys. Whilst the
complexity and importance of the matter might haassed additional
work to be reasonably necessary in preparationtfertrial 1| am not
satisfied, having regard to the course of the,ttiat the allowance under
the 2010 Determination is inadequate.

Hourly rates

25 The plaintiff submits that any limits with respeatmaximum hourly
rates under the Determination should not be removE&de hourly and
daily rates set out in the Table in the Determoratiare the maximum
hourly and daily rates which the Legal Costs Coneaitletermined shall
be used to calculate the dollar amounts in theeswfatosts. Each item in
the scale of costs specifies a dollar amount wéference to the fee
earner. The rates are set by the Costs Commi#taeaesult of a survey of
solicitors to ascertain hourly rates charged bytler work performed by
practitioners and subsequently revised as a reduinquiries by the
committee and submissions from the Law Society ahd Bar
Association. As a result, the hourly and dailyesain the Determinations
reflect the rates generally charged by practitisndt may be appropriate
to increase the hourly rate having regard to thekwoat was done and
the person who did it. There is evidence thatriinmmber of hours spent
on the defence, discovery, getting up case andssbdee on brief exceed
by a considerable magnitude the number of houosvelll under the scale.
| have formed the judgment that the number of hallmsvable in respect
of those items of work under the relevant detertionais inadequate
because of the complexity and importance of thetenatHowever, the
evidence before me, and my knowledge of the maitecase manager,
does not lead me to the conclusion that there dimeilany increase in the
hourly rates set out in the Determinations.

Transcript

26 The trial went for 12 days. Many primary facts anterred facts
were in issue. It was necessary for the partiesfer in the course of the
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trial and in closing submissions to the evidencedsetail. That is
demonstrated by the numerous transcript referenceshe closing
submissions of both parties. It was reasonablyessary for the
defendant to obtain a copy of the transcript. plantiff should pay the
defendant's costs of obtaining the transcript.

Interrogatories

27

28

The defendant was granted leave to administerrogatories. The
defendant's interrogatories related to certain tiled matters. The
defendant says that if the plaintiff had pleadexbéhmatters the defendant
would not have needed to request these interragator

Order 66 r 47(1) of the RSC provides that the obshterrogatories
shall be reserved for consideration of the judgt¢hattrial. Rule 47(2)
provides that in considering whether any order lwwance should be
made for the costs of interrogatories, the judgdl slonsider whether the
party requesting answers to interrogatories has hk®/ conduct in
connection with the request, unnecessarily incebade costs, and
whether the results achieved have justified whotlyn part the additional
costs involved. InCivil Procedure Western Australia at [66.47.1] the
authors citeGeraldton Fisheries Co-op Ltd v Minister for Fisheries
(Unreported, WASC, Library No 9187, 12 December 1)98s authority
for the propositions that:

A successful party who has administered interragggqursuant to leave
ought to have the costs of them unless, after, thaly are plainly shown to
have been unnecessary or unreasonable at thehyevere administered.
Proper preparation may involve investigation welyénd what is directly

productive of evidence led at trial. It is not the that costs are allowed
only for the preparation which produces admissévlielence.

Applying those principles, the defendant should ehahie costs of
administering interrogatories.

Conferences

29

The defendant seeks an order pursuant to O 6&)(b3f the RSC
that the plaintiff pay the defendant's costs of toaferences between
counsel on 10 February 2012 and 15 February 20j&deg objections
to witness statements and the index to the trialdlmu The defendant
submits that the conferences between counsel wesressary in order to
limit the objections to be dealt with at trial aagloid an unnecessary
delay in the progress of the matter. The plairdgiibmits that counsel
conferences are a normal part of the process, dmguconferences in

Document Name: WASC\CIV\2012WASC0425(S).doc  (AH) Page 12



[2012] WASC 425 (S)

LEMIERE J

respect of witness statements, and that the dfastiould not be ordered
to pay the defendant's special costs of the comfese

30 Before June 2010 conferences between counsel werepecially
provided for in the scale of costs. However, tfd® Determination
introduced into the scale at item 24 'pre-trial,dragon, conferrals, or
other conferences'. Practice Direction 4.1.2.2vipes for the usual
orders made in the CMC list. In relation to witeesatements the usual
orders include:

46. If any dispute concerning the admissibilityaofy statement or any
part thereof has not been resolved, counsel forpdngies shall
confer and attempt to resolve it. Such conferrablls if
practicable, be in person and failing that shalbjpeelephone.

That reflects the practice in this court that calm®nfer in an attempt to
resolve objections to witness statements. It agpeame that the costs of
the conferences may be allowed under item 24 oftlée. In any event,
| am satisfied that the costs should be allowedit @ an abundance of
caution | will order that the plaintiff pay the @eidant's costs of the
conferences between counsel on 10 February 20123 kebruary 2012
regarding objections to witness statements andindex to the trial
bundle to be assessed under item 24 of the 201€rietation.

Conclusion

31 Orders should be made to the following effect:

1. The limits on costs allowable under the applealegal
Practitioners  (Supreme  Court) (Contentious Business
Determinations should be varied in respect of tilewing items
of work:

(@) scale item 3(b) - defence;
(b) scale item 7(b) - giving discovery of documents
(c) scale item 16 or 17 - getting up or preparatiboase;

(d) scale item 19(a) or 20(a) - counsel fees oafpmcluding
first day of trial and preparation;

by removing the limit on the number of hourst timay be allowed
in the scale for each item of work.
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The plaintiff shall pay to the defendant thetaafsobtaining the
transcript of the trial of the action.

The plaintiff shall pay the defendant's costs adiministering
interrogatories.

The plaintiff shall pay the defendant's coststted conferences
between counsel on 10 February 2012 and 15 FebrRaty

regarding objections to witness statements andirttiex to the

trial bundle to be assessed under scale item 24(a).

The plaintiff should pay the defendant's codtsapplying for
special orders as to costs.
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