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CORBOY J:

The application and the result

1

Mr Como and Ms Helmers are brother and sister. h&ywill, their
late mother devised and made a gift and bequdsandflocated in South
Perth to Ms Helmers. Ms Helmers became the ragidteroprietor of the
land in January 2010. Mr Como lodged a caveat thweland in March
2011.

The Registrar of Titles sent a notice under s 18B&e Transfer of
Land Act 1893 (WA) to Mr Como in May 2011. Mr Como commenced
proceedings by originating summons in June 201kisgean order
extending the operation of the caveat until furtbeter of the court. An
ex parte order extending the caveat was made. A hearingdam the
parties was subsequently held at which Mr Comofgiegiion to further
extend the operation of the caveat was dismiss€dmo v Helmers
[2011] WASC 179.

Mr Como's application was strictly an interlocutoapplication.
However, it was heard a few days before a confoache sale of the land
was due to be settled. In the circumstances, dhigep treated the hearing
of Mr Como's application for a further extension tbke caveat as, In
effect, the final hearing of his originating summonMr Como had not
commenced other proceedings to vindicate any cthah he might have
had to an estate or interest in the land.

Ms Helmers sought the costs of the application. Qdmo accepted
at the hearing of Ms Helmers' application that tses wbliged to pay her
costs. He also accepted that the originating sumsmsbould be dismissed
and that the costs order should be for the costseSummons and not
just the interlocutory application that had beetedrined in favour of
Ms Helmers (ts 112; the originating summons wassgbently dismissed
by consent on 18 October 2011). However, Ms Hedneentended that
Mr Como should be ordered to pay costs assesseath amdemnity basis.
That contention was opposed by Mr Como.

Ms Helmers' application for indemnity costs waecegd. However,
she was given leave to make a further applicatemkieg a special costs
order. These are my reasons for making such ar.ord

The orders sought by Ms Helmers

6

Ms Helmers seeks an order that Mr Como pay herscostthe
originating summons without reference to the limgsovided for at
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item 10(a) and item 11 of théegal Practitioners (Supreme Court)
(Contentious Business) Report and Determination 2010 (the Costs
Determination).

Item 10(a) of the Supreme Court scale of costsstblshed by the
Costs Determination provides an amount of $10,280pfoceedings in
chambers other than proceedings to which item pliep That amount
Is fixed on the basis of two days' preparation doone-day hearing in
chambers.

Item 11(a) provides an amount of $31,680 for angioating
summons. That is based on two days' preparatioa fine-day hearing
and 50 hours' getting up by a senior practitioner.

Mr Como's position

9

Mr Como did not provide any submissions in resporise
Ms Helmers' further application for a special costder. The court is,
nevertheless, required to exercise its discretioaward costs judicially
and so it is still necessary for it to be satisftadt it is appropriate to
make the order sought by Ms Helmers.

The evidence

10

Ms Helmers' application was supported by an afiidavade by
Ronald William Bower, a member of the firm of sdlics who appeared
for her in this matter. In summary, Mr Bower stbteat:

(@) Ms Helmers resided in Germany (par 7).

(b) The question of whether the caveat ought teeHasen extended
was significant for Ms Helmers as she had entangmla contract
for the sale of the South Perth land. As has dyrdseen noted,
settlement on the sale of the land was scheduleztd¢ar a few
days after the hearing between the parties to dxtem operation
of the caveat on an interim basis (pars 14 and 15).

(c) His firm had instructed Ms Maria-Luisa Coulsam,legal costs
consultant, to ‘'undertake a global review of thekmandertaken
and the costs incurred' regarding Mr Como's apipdica (par 21).

(d) His firm had rendered accounts and had worlpliogress in
respect of Ms Helmers' instructions in a total amouof
$42,392.64. Ms Coulson estimated that an amoufB88f252.45
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could be claimed from the plaintiff in respect b&t work on the
basis of the orders sought by Ms Helmers.

(e) Counsel for Ms Helmers had rendered accoutadlitg $24,420.
Ms Coulson estimated that an amount of $16,027dcoelclaimed
from Mr Como on account of counsel's fees on th&sbaf the
order sought by Ms Helmers.

(e) Much of the work performed by his firm and csenfell within
item 10(a) of the Supreme Court scale of costs.

Ms Helmers' submissions

11 Ms Helmers submitted that a special costs order b&aynade if it
was established that:

(@) there was a fairly arguable case to be putrbeddaxing officer to
the effect that the bill of costs should tax outr@ire than the limit
that would be imposed by the relevant costs detetiain;

(b) the action was of ‘'unusual difficulty’ or ‘colexity' or
'importance’.

12 It was contended that the evidence given by Mr Bosveéhe advice
received from Ms Coulson satisfied the first ofgd@equirements. It was
further contended that Mr Como's application waamafsual difficulty or
complexity or importance having regard to the isstee be determined.
Reference was made to the reasons for decisiotharatlvice of counsel.

Determination of the application

13 Section 280 of thd.egal Profession Act 2008 (WA) concerns the
effect of a costs determination. Section 280(Dviges that subject to
any costs agreement, the taxation of bills of a paactice or any other
aspect of the costs charged by a practice is reglilay an applicable
costs determination. However, s 280(2) provides th

Despite subsection (1), if a court or judicial offi is of the opinion that
the amount of costs allowable in respect of a matteder a costs
determination is inadequate because of the unwhfiaiulty, complexity
or importance of the matter, the court or officesiyndo all or any of the
following -

(@) order the payment of costs above those fixetthéyletermination;

(b) fix higher limits of costs than those fixedtive determination;
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14

15

16

17

18

(c) remove limits on costs fixed in the determioafi

(d) make any order or give any direction for thepgmses of enabling
costs above those in the determination to be oddarassessed.

In Heartlink Ltd v Jones as liquidator of HL Diagnostics Pty Ltd
(inlig) [2007] WASCA 254 (S) the Chief Justice analysed dpproach
to be taken to the equivalent provision in thegal Practice Act 2003
(WA) (s 215). His Honour observed that:

The policy considerations that should guide a cedren addressing an
issue under s 215(2) are, firstly, that the cobdusd not usurp the role of
the taxing officer and, secondly, that at least ngh@arty and party costs
are concerned, the court should make an ordemtbialid give effect to the
general principle of allowing the successful padybe compensated for
their costs by the unsuccessful party, where ap@tep [13]

Ms Helmers' submissions concerning the requiremimta special
costs order reflected the Chief Justice's obs@mwsitabout the approach
that should be adopted to give effect to thosecpaonsiderations.

The Chief Justice also accepted that the word talugshen used in
s 215(2) (s 280(2)) only qualified the expressidifficulty’ and not the
words '‘complexity’ or 'importance' [17]. He repgtta submission that the
word 'importance’ did not relate to the significarattached to the matters
litigated by the parties themselves. His Honoud hieat:

It seems to me that by reference to 'importancethia context, the
legislature is allowing the court to have regardhe question of whether
the work done was appropriate to the significanicthe issues that arose
in the litigation. [19]

Finally, his Honour observed that the question bktlier an order
should be made under s 215(Rggal Practice Act/ s 280(2) Legal
Professon Act was a matter of 'impression rather than ... a matter
detailed evaluation' [20] since the determinatioaswordinarily made
before a taxation had been undertaken.

|, of course, accept the Chief Justice's identiibcaof the relevant
principles and apply those principles to determinis application. |
would only add that | agree with the submission enlag Ms Helmers that
the expression ‘unusual difficulty’ suggests thamatter was more
difficult than would ordinarily be expected in appdication of the kind
under consideration: sdeagan v Morien [2008] WASC 54 (S) [19]
(Templeman J).
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19 | am satisfied that the order sought by Ms Helnstrsuld be made
having regard to the principles to which | havesredd:

(@) | accept that the evidence of Mr Bower concegnihe advice
given by Ms Coulson is sufficient to demonstratat th is 'fairly
arguable' that a taxing officer might properly the costs of the
originating summons at more than the limits for thlevant items
specified in the Supreme Court scale of costs.

(b) | accept as a matter of impression that Mr Cenapplication to
extend the caveat raised issues that were moreudifthan would
ordinarily be expected on an application to extendemove a
caveat. | also accept that the application raiaedatter of
importance to the parties given the imminent sdléehe South
Perth land and the considerable amount of acrimamy
controversy that the terms of their late mothen$ mad caused
between them. The work undertaken by Ms Helmegktitor
does not appear to have been disproportionateetsigmnificance
of the issues raised by Mr Como's application. Tiedter was
dealt with on a reasonably expedited basis, theleeme was
extensive and a number of legal and factual questicere argued
and determined. Those questions concerned notwhasther
Mr Como had a caveatable interest (a matter thatCino
contended could be established on several altgenétses) but
also whether the caveat was defective in form ahdther it had
been lodged for a proper purpose.

20 It is not immediately apparent to me that much bé twork
undertaken by Ms Helmers' solicitors and counsk$ i be assessed
under item 10(a) rather than item 11 of the Supr€mert scale. That is a
matter for the taxing officer. However, | shoulthghasise (as did
Martin CJ inHeartlink) that the only effect of the order to be madeois t
free the taxing officer from the constraints thabuwd otherwise be
imposed by the limits specified for item 10(a) atean 11 in the Supreme
Court scale of costs forming part of the Costs Deit@ation. It is entirely
a matter for the taxing officer whether, in fatte tamount to be allowed
on a party and party basis should exceed the stlaewance for those
items - that is, whether the work claimed was prigpand appropriately
done and if so, the amount that ought to be alloflwethat work.
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