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FENBURY DCJ: This is an application by the Commissioner of th
Australian Federal Police (AFP) for a Pecuniary d@nOrder (PPO)
against the respondent, Mr Sayed.

The application is brought pursuant to pt 2 — &, 2lof theProceeds
of Crime Act 2002 (POCA). The principal objects of the Act are @at in
s 5(a) as follows:

(@) to deprive persons of the proceeds of offenitesjnstruments of
offences, and benefits derived from offences, agdime laws of
the Commonwealth or the non-governing Territories.

The Commissioner of the AFP has brought this appbo.
The Commissioner of the AFP is a 'proceeds of cramthority' under
s 338 of POCA and has replaced the Director ofiPihbsecutions (Cth)
as the applicant in these proceedings. This ederurred in compliance
with and according to the POCA.

Pursuant to s 335 POCA this court has 'proceedsdjation’ to hear
the matter.

Section 116 of POCA deals with the making of peagnipenalty
orders in the following terms:

(1) A court with proceeds jurisdictiomust make an order requiring a
person to pay an amount to the Commonwaetlth

(@) a proceeds of crime authority applies for tireeegand
(b) the court is satisfied @fither or both of the following;

(1) the person has been convicted of an indictable
offence, and has derived benefits from the
commission of the offence;

(i) the person has committed a serious offence.
(2) Repealed.

(3) In determining whether a person has derivectrefit, the court
may treat as property of the person any property thahe court's
opinion, is subject to the person's effective aant{emphasis
mine)

Mr Sayed was tried by jury in a trial that ran ®onumber of weeks
and resulted in convictions on 28 October 2010.
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Count 1 on the indictment alleged that between gust 2006 and
1 February 2007 at Perth, Mr Sayed, with intentlééraud by deceit or
fraudulent means, gained a benefit for Muslimlinkus&alia Ltd
(Muslimlink), contrary to s409(1)(c) of th&€riminal Code (WA)
(WA Code).

Count 2 alleged that between 13 September 20061&nthnuary
2007 at Perth, Mr Sayed, by deception, dishonesthained a financial
advantage from another person namely the DepartokrEducation,
Science and Training (Commonwealth department)trapnto s 134.2(1)
of theCriminal Code (Cth) (Commonwealth Code).

The maximum penalties for these two offences rdspdg were
7 years and 10 years imprisonment.

In her sentencing remarks on 30 November 2010,triak judge
made a number of findings of fact before sentendilngayed to a total
effective head sentence of 3 years and 6 month®isonment with a
pre-release or non-parole period of 2 years 9 nsonth

Mr Sayed appealed the convictions and sentencéneoCourt of
Appeal. The Court of Appeal dismissed the appaghinst conviction
but allowed the appeal against sentence and redbeeskntenceSayed v
The Queen [2012] WASCA 17.

In the Court of Appeal's reasons, written by Busste trial judge's
findings of fact were summarised in [29(a)] — [3P(hclusive. It is not
necessary for this court to repeat that exerciseadopt the summary
contained in the judgment of the Court of Appeal.

It was undisputed that large sums of moneys wevarazed by the
Commonwealth to the Muslim Ladies College of Ausrand that these
payments were based upon false and inflated cdigugs. It was not
possible, apparently, for the prosecution to assélt any precision the
amount of overpayment with respect to each coimis was so because
of problems in the proof of how many students dbtuaitended class at
the two relevant dates. However, it is undeniablat the extent of
overpayment was in excess of $10,000 in each case.

The issues

14

In essence there are two issues to be considergdisnmatter.
The first is whether the order sought by the Comsimarger of the AFP
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should be made. In other words is Mr Sayed liableave a PPO made
against him.

15 If an order is to be made then the amount of tlieoneeds to be
determined. This will require a finding as to te&tent to which
overpayments were made which is obviously basedhendifference
between the number of students claimed for anchtimeber who actually

attended.

16 Some other relevant words and phrases in s 116lefreed in the
POCA as follows. 'Derived' in s 116(1)(b)(i) isfided in s 336 as
follows:

Derived

A reference to a person having derived benefit ... includes a reference
to:

(a) the person; or
(b) another person at the request or directiomeffirst person;
having derived the ... benefit ... directly or indirgct
17 'Serious offence' in s 116(1)(b)(ii) is definedsiB38 as follows:

A serious offence means (relevantly):

(@) an indictable offence punishable by imprisontmfien 3 or more
years, involving ...

(i) unlawful conduct by a person that causessantended to
cause, a benefit to the value of at least $10,00CQHat
person or another person.

18 ‘Effective control' in s 116(1)(b)(iii) is defined s 337 as follows:

Meaning of effective control

(1) property may be subject to the effect of cdmfca person whether
or not the person has

@ a legal or equitable estate or interest irptioperty; or

(b) a right, power or privilege in connection witre property.

(5) In determining whether or not property is sebj the effective
control of a person, regard may be had to:
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@ ... directorships of a company that has an istere
(whether direct or indirect) in the property.

Liability — should a PPO be made?

19
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From the language used in s 116 POCA, it appeaas tie
legislative intention is that a PPO is to be mddka criteria are satisfied.
Once those criteria are met, the court has noeatiscrand must make the
order.

Here it is clear that Mr Sayed has been convictednoindictable
offence and that it was a serious offence.

That latter fact is sufficient to trigger the sedatiand require the
making of the order sought. However it is reasts&d consider whether
Mr Sayed also derived benefits from the commissibthe offence and
whether the related issue of his having effectmetiol is made out.

The moneys provided by the Commonwealth throughrébevant
government department in the State of Western Alistand the relevant
Commonwealth department were received by Musliminlstralia Ltd
(Muslimlink) which was the governing body of théheol concerned, the
Muslim Ladies College of Australia.

Mr Sayed was a director of the company, Muslimlink.
These facts were admitted by Mr Sayed at his cairtimal.

Mr Sayed also admitted that Muslimlink received mawnts on
behalf of the school as follows:

. $433,334 on 12 October 2006
. $49,035.80 on 29 November 2006
. $479,052.20 on 16 January 2007

It seems to me given the meaning of 'derived’, Mafayed, being a
director of the company which was a governing boflyhe school that
received the moneys, and being the person who thadeslevant request
and/or direction, derived the benefit indirectly.

For the same reasons, given his status in the agmpad his
undeniable conduct, it seems to me that Muslimivds subject to his
effective control.
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Having regard to the language of the section aedatimitted but
incontestable factual material, or that which isessarily found or to be
found following his conviction, a PPO order mustrbade.

However, on behalf of Mr Sayed, a number of argusamne put to
which | will now turn.
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Respondent's case
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The two counts in the indictment for which Mr Sayeds found

guilty covered the periods between 4 August 2006 hr-ebruary 2007

for count 1 and 13 September 2006 and 16 Januddy &fr count 2.

The offences were committed, in the sense of beorgplete, when the

benefits or financial advantages were obtained.

These proceedings were commenced by originatingpmdated and
filed 22 December 2009 for a restraining order pans to direction s 18

of the POCA and a PPO pursuant to s 16.

As | have mentioned, Mr Sayed was found guilty athbcounts after

trial by a jury on 28 October 2010.

Mr Sayed contends in his Response to the ApplEaithended

Statement of Issues Facts and Contentions (theoRsspas follows:

17.

18.

19.

Section 317(1) of the Act provides that theliappt bears the onus
of proving the matters necessary to establish tteungls for

making the order applied for. For the operatiorihef section, the
particular order (including content) and groundsstrtherefore be
particularised. This is also required by the soberhthe Act, as
there are different requirements and consequenepsnding on

the grounds and content of applications for peaynjgenalty

orders (see example s 116, 117, 121, 124, 1343nd 1

The respondent contends that the grounds anterdoof the
applicant's application must be regarded as theledron in the
original application, namely the originating motiofiled
22 December 2009 referred to in par 1 of the apptis
contentions.

As the originating motion pre-dated any allegedviction of the
respondent (28 October 2010 — par 7 of the apglgan
contentions), the grounds for the application cammov be said to
be the respondent's alleged conviction, so contrary the
contention in par 11 of the applicant's contenticimere is no
requirement at law that the coumust now make a pecuniary
penalty order. It is still necessary for the apgtit to prove the
grounds for such an order as required by s 317 (theoAct.
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There does not seem to me to be any basis in theAP{r
Mr Sayed's assertion that his conviction for theences is not a matter
that can be relied upon in the applicant's proofhe language in
s 116(1)(b) speaks of the court being able to nmkerder if either or
both of the following circumstances exists, namely:

(1) The person has been convicted of an indictaffence; and
(i) The person has committed a serious offence.

It is not specified that the person must have bemmvicted of a
serious offence but that he has ‘committed one".

It is quite clear that the originating motion wated after the
offences had been ‘committed' but before convictiNowhere in the Act
Is it stated that the applicant must hold fire lutie jury's verdict.
As counsel for the applicant put it at ts 151:

My friend says the incident occurred on the datemifviction. We say,
no, s 116(1)(b) cause of action had crystalliskd, cause of action was
capable of being sued upon, when the offence waplete. It is crystal
clear that the offence was complete in 2006, thatet was nothing in the
criminal trial that would suggest otherwise. Thgmeceedings were
instituted in 2009. There was nothing untoward #mete was nothing
premature and critically nothing incompetent in thenging of the
application reliant on s 116(1)(b) in 2009.

The essence of the submission on behalf of Mr Saydtht because
the proceedings were commenced before he was ¢edyalbeit after the
offence was committed, means that the applicanhatarely upon the
conviction. | do not think this can be correct dndo not accept the

submission.

| am satisfied that both of the criteria spelt mus 116(1)(b) exist in
the case in the sense that Mr Sayed has been teohw€ an indictable
offence and he has committed a serious offence.

It is submitted that the court has a discretion ennthe POCA
whether to make a PPO. This submission was baseth® court
accepting the argument that the applicant cannigt g8 Mr Sayed's
conviction.

As the court has rejected the primary submissios,isgsue may not
be said to arise. In any event however, havingnedp the language of
s 116, the objects of the POCA in s5 and genertdiy arguments
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advanced on behalf of the applicant, this court iagliscretion in the
circumstances.

| now turn to the issue of whether Mr Sayed 'detibenefits’ from
the commission of the offence. As | have obsenMd,Sayed was a
director of Muslimlink. Muslimlink was the compatlyat ran the school.
The moneys provided were paid to Muslimlink. Thiscurred as the
result of arrangements made by Mr Sayed. In teenfges, the court may
treat these payments to Muslimlink as derived bhendéd Mr Sayed.
The fact he did not personally financially benefitectly is irrelevant.
Of course that is debatable in any event. Obwotlgt injection of the
unlawfully obtained funds into the school prolongdte commercial
viability of the school thus providing Mr Sayed,epumably, with
continued employment.

It is also put that a PPO should not be made agdiisSayed
because, being a penalty, it is a form of punishnaed Mr Sayed has
already been adequately punished. He was sentém@ed has served a
substantial term of imprisonment. It is said itubbe unduly harsh and
oppressive for Mr Sayed to suffer further.

In considering this submission, sight must notdst bf the fact that
Mr Sayed engaged in premeditated, sustained, mgeaseriously
dishonest conduct in committing these offencesthalgh his motive
might be said to be laudable or pure, the factins,essence, the
Commonwealth government funded by the taxpayerfe®adf significant
financial loss. Mr Sayed has made no restitutibpparently he has real
property. It is probable it will need to be soddsitisfy the PPO. There is
nothing unfair or unjust in this, it seems to me.

Allied to this last submission, it is also put thdt Sayed does not
have the means to satisfy a PPO and having regéattht and his family
circumstances and the harsh effect on them thengadi an order will
have, this is an added relevant reason for thet cmirto make a PPO
order.

Regrettably, my view is that these matters can maveelevance to
the decision of the court.

In my view, given the requirements of s 116 of R@OCA are
satisfied, then the order sought must be made.
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Quantum of PPO

47 | now turn to the question of the quantum of theymgary penalty
that Mr Sayed must pay under the PPO.

48 By s 121(3) of the POCA the penalty amount to besra@ned for
the purposes of the PPO is obtained by assesseneathe of the benefits
the person derived from the commission of the aitestc.

49 By s 122, in assessing the value of the benefitscburt is to have
regard to evidence concerning, relevantly:

(@) the money that because of the alleged activé#tyne into the
possession or under the control of Mr Sayed or Ivhlisik.

50 It is not difficult to ascertain how much Mr Sayesteived. It is the
evaluation of how much he was entitled to thathallenging. Once that
figure is ascertained then the value of the berefiMr Sayed is the
difference between the two figures. The evaluata@nhow much
Mr Sayed was entitled to is based on the numbstuafents at the school
at the time the claim for government assistancemade. The evidence
about that is imprecise.

51 In R v Fagher (1989) 16 NSWLR 67, 80 being a decision of the
Court of Appeal, but in separate reasons Allen Aerwdealing with
legislation broadly similar to the POCA said:

... the court should not lose sight of reality thilaé tcourt, to fulfil its
statutory obligation, often will have to assess Wadue of the benefits
derived by the defendant on material which is &8sl satisfactory than
what it normally would expect to have in litigatiort is not the nature of
criminals to keep records of such a kind as tosagise court; nor is it the
nature of criminals to tell the truth when telliaglie would seem more
advantageous. The sections clearly recognise iffieulty of the task
imposed upon the court and accept that the assatsiiie value must in
many cases be a somewhat rough and ready process.

52 In considering my finding as to an appropriate fegtor the number
of students actually attending the school it isoale be noted that
Mr Sayed has not given evidence of an alternaiyeré. In other words
he has not given evidence of how many students tene when the
applications for funding were made. This is theecan circumstances
where he would be likely to have had knowledge. tle significant
operative for Muslimlink he would have known howngastudents were
at the school at the relevant time.
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Of course, at his criminal trial, | surmised Mr $dywas committed
to his assertion before the jury that the figures grovided to the
authorities on student numbers were accurate, giv&mot guilty plea.
Although | have got no doubt Mr Sayed has a fagaif the correct
figure, his lack of evidence about it is not somadlthat | should regard,
in an adverse sense, in this matter.

The Muslim Ladies College of Australia was an app
educational institution that was entitled to goweemt funding.
The extent of funding depended on student numbeds rates varied
depending on the year or grade of the class. Teatey the number of
students attending the school, the greater tharigrurovided.

The jury convicted Mr Sayed of dishonestly inflgtithe numbers of
students at the college so as to secure extrarfgridi which it was not
otherwise entitled.

The evidence as to the quantum of funding thatpvagided is to be
found in the affidavits of Nick Markostamos sworh $eptember 2013
and Virna Fry sworn 13 September 2013. Mr Markosis and Ms Fry
were cross-examined on their evidence during treeilng Counsel put
various questions to them on the methodology thagt hdopted in
arriving at their calculations. Despite assertitreg there was a basis for
doubting the calculations, | have no difficultyancepting the evidence of
these two withesses. There was really no douhitdbmwv much was paid
to the college. In fact, the disputation relatedhe verifying calculations
revealed in file documentation. The matter dodsneed to be analysed
closely but | reiterate there is no doubt, in mgw; that the evidence
given by these witnesses was accurate and it iiableeand truthful.

Mr Markostamos gave evidence of the payments maeigh the
Minister for Education of Western Australia. Thersof $78,467.62 was
paid on 28 September 2006. The sum of $85,318.26 paid on
1 February 2007. That amount totalled $163,785.R2vas an amount
paid upon the basis that there were 184 studemit® achool.

With respect to the payments made through the Dmpat of
Education Science and Training of the Commonwe@lbwvernment, the
sum of $433,334 was paid on 12 October 2006. Tine af $49,035.80
was paid on 29 November 2006. Finally, the sun$479,052.20 was
paid on 16 January 2007. The total sum therefaid was $961,422.
This amount was paid on acceptance of an asseuatber of 186
students.
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59 These figures are really not controversial and wee vigorously
disputed by counsel whose cross-examination wa® root of curiosity
concerning method, | think, than any real contentibat the numbers
were suspect.

Area of controversy

60 The issue of controversy or difficulty on the gquastof quantum
was how many students were attending the schofalcinat the relevant
time and, therefore, how much the government assistin the two forms
alleged should have been. The applicant assesats tile number of
students attending the school at the relevant wame somewhere between
80 and 100, and nowhere near and nothing like tieuat asserted, being
184 or 186 students.

61 A significant issue at the trial was the questibproof of how many
students were in fact attending the school andfpobdhe amount of
funding to which the school was legally entitled,as to arrive at a figure
of unlawful benefit resulting from the differencettveen the number of
students who were there and the number of stuaddmiswere alleged to
be there which gives of course a figure of losev@rpayment.

62 For one reason or another there was no reliabléeogoraneous
documentation showing the number of students whie we fact at the
school at the relevant times. The evidence ra@red the trial was that of
various school teachers who gave evidence of tkewllections of class
sizes and 'best effort' estimates of the numbevarious classes.

The evidence of actual class sizes

63 During Mr Sayed's criminal trial, evidence was acitl from eight
former teachers at the Muslim Ladies College AlistraThese teachers
gave evidence of the actual numbers of studentdledrand attending the
school as at 4 August 2006, to the best of thewllections.

64 The gist of the evidence of these teachers is dickp and
incorporated in a number of tables that are setiouihe applicant's
amended statement of facts issues and contentidi® leebruary 2014 at
par 36 and following. The relevant date for thepose of calculation of
student numbers for the State payment, called #msus date, was
4 August 2006. The date relevant to the Commortivealas
13 September 2006.

65 The applicant's case is that based on the evidehdbe school
teachers who gave their best estimate of the varabass sizes and, in
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each case, always, using the larger estimate obatstwhere there were
several estimates and the upper end where a raagegiwen suggested
the approximate numbers of students actually astheol on the census
date was 108.

| have reviewed the evidence given at the criminal by the more
significant teacher witnesses called. | have bgeatly assisted by the
applicant's amended summary of key evidence dated fled
18 February 2014.

The witness, Mrs G Bruce, was a qualified teacheo started at the
college in February 2004 and left on 15 Septeml@62to take up a
position elsewhere. She said that prior to 20@5ethvere only 70 girls at
the school. When boys were allowed to attend dheda the number of
girls reduced to about 40. She was led in heremad through various
class sizes of which she had knowledge. In Aug0@86 she said, as a
rough estimate, that there were between 90 andtl@@nts at the school
and that the largest class numbered 10. The rhestauld recall at the
school was in 2005 when there were between 120 3@dstudents.

The witness, Mrs K Suhot, was the deputy principlathe school
from July 2005. On 1 May 2006, three months beftbescensus day, she
compiled a list of students who attended the spoatsival. This was
‘about May 2006' (exhibit 2, page 314). The lisivyided the particulars
of 91 students. It was a list of names, dates igh,baddresses and
telephone numbers for all students at the colle§ae said, 'lIt was an
accurate record of the students enrolled classldss'c(exhibit 2, page
314).

On 20 October 2006 Ms Suhot said that she did aeguclass by
class and, performed a 'head count'. She agreedhib was towards the
end of Ramadan and there might have been abse®tessaid there had
been a 'steady decrease' in the number of studéritee school during
2006. The head count that she did was 97 studadmth, obviously, is
six more than attended the sports day five monthdiee against a
background where numbers are reducing accordirftetoevidence. In
passing | would observe that this evidence decsetimeevidential value
of the sports day tally. As to the figure of 972thOctober 2006 she later
said in her evidence (exhibit 2, page 400), thatrtbmber did not relate
to just that day but was a general 'pattern ohdtace'.

The witness, Ms Z Sallie, was a qualified privatanary school
teacher who taught at the school between term 2006 and term 3 in
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71

72

73

74

75

76

2006. She said that the school was a very smabbadc Some of the
classes were combined because of small numbers. s&t classrooms
were in rooms that reminded her in size and shaghipping containers.

She said the school assembled once a week. Shsheasaw falsely
inflated rolls that overstated numbers of studdéytsabout 80. She said
there were more on the rolls than there were issela. She said she knew
every student there being about 100 of them. Widmensaw the roll she
wrote down the names and calculated that the dreesglid not know were
students that could not have been there.

Finally, | make brief reference to the teacher @Brsloosa who was
at the school for one year during 2006. She asbiswas a 'very small
school'. She said 'there were probably more tH@h students but no
more than, probably, it would be in the hundred&][(exhibit 2, page
428).

The evidence provided by the school teachers wamadly truthful
but of course the accuracy and reliability of thosstimates was
guestioned by counsel on behalf of Mr Sayed.

It is fair to say this method of proof was neveingato be perfect but
there is nothing wrong in principle, it seems to, amed the case calls for a
rough and ready or broad brush approach in all dineumstances.
However, of course, it needs to be born in mind aSayed is going to
be called upon to find and pay a large sum of mar@ysequent upon
these proceedings. Some percentage factor foribb®serror in
recollection of class sizes should, in fairness, dyeught into the
calculation. There is also the issue of whetherdlwere students away
on 4 August 2006 or 13 September 2006 for any nuwibeasons.

Even though, and perfectly properly, the estimdtelass size most
favourable to Mr Sayed has always been takenpktaifurther allowance
in his favour would be appropriate. In my view figure of 108 should
be increased by about 5% to cover these possibkngencies bearing in
mind the proceedings are governed by the civildsdash of proof but also
having regard to the significance of the issue tdSdlyed.

Consequently in my view a reasonable figure for pleposes of
calculating the pecuniary penalty in this matteulsddbe to assume there
were 113 students at the school on the census dateen the inflated
figures submitted and utilised for the calculatioh$enefit, the extent of
overstatement or inflation of numbers of studestgespectively, 71 and
73.
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77 Given these findings, | shall hear counsel as ® aippropriate
guantum of the PPO. | should also hear couns¢b aghat allowance
should be made having regard to the latest Consémee Index figures
and the asserted present day value of monies auarp2006.

78 Hopefully these figures can be agreed and provideal minute of
agreed orders.
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