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SMMONDSJ

SIMMONDS J:

Introduction

1

This is my decision on competing applications fosts following
my judgment in the action. My judgment waene v Registrar of Titles
[2012] WASC 21. The competing applications weraenhy reference to
competing minutes of orders with written submissiam support, and in
one case only clearly by reference to the writtebnsissions the party
made. Those materials were filed and served upiagramming orders
made on 25 January 2012 at the delivenSwhe: the times for such
filing and service under those programming ordeesewextended by
consent, twice.

This decision should be read wiBone. For the most part, in this
decision | provide paragraph referencesSmne but do not reproduce or
summarise what appears in those paragraphs.

To introduce the positions of the parties in thasampeting
applications, | first provide some background. MHedescribe those
positions, before taking each and providing my eeador the conclusion
or conclusions | have reached on that positione fiimal section of this
decision is my conclusion and call for orders.

Background

4

5

The following background is taken for the most fiarin Stone.

The action was commenced by the plaintiffs by aagng summons
filed on 5July 2007 (the originating summons) mliaig the orders
described irStone [7]. The claim, undefransfer of Land Act 1893 (WA)
s 203, for orders against the first defendant wamdoned on 23 April
2010.

There was a hearing on 23 April 2010 which addictfise resolution
of the issues in the action confined with the cahsef the second
defendant to the issue which the plaintiffs hadteonded was the sole
Issue in the case. That was the issue of whethapithere was a gift
(the qift) the first steps towards which were maxte7 May 2007 and
which was a perfected gift to the plaintiffs by teecond defendant's
husband, who by the date of the commencement ofatimn was
deceased (the deceased), of the deceased's jmrésnwith the second
defendant in the residential property (the residéptoperty) at which the
second defendant was living (the perfect gift i3su&ee Stone [98].
There were further hearings, on 19 May and 13 20800, as a result of
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which the issues for determination in the actiospahcluded those of
whether the gift was vitiated by a lack of capaafythe deceased (the
capacity issue), by undue influence (the undueianite issue), by duress
(the duress issue) and by an unconscionable deal(tige
unconscionability issue) (collectively, the furthmsues). Se&tone
[99] - [100]. There were further hearings of tesues arising out of the
originating summons on 16, 17, 24 and 28 Septen?@t0 (the
September hearings).

7 The relationship between the perfect gift issue thedfurther issues
was not as straightforward as the account thusmight be taken to
indicate. InStone | concluded the issues were not simply ones put
forward by the second defendant as vitiating armwtise perfected gift.
Those issues were advanced as going to an elerinéna alternative basis
the plaintiffs put forward for their contention ththe gift should be
upheld as a perfected gift. That element concetimedppointment of one
of the donees as executor in a will the deceasettoa 9 May 2007 (the
will of 9 May 2007). The further issues went tamsing that the will of
9 May 2007 should not be recognised on one or nobrthe grounds
subsumed by the further issues. Skme [145], read with [129] - [130]
and [133].

8 | should further note, as the contrary appearsaietbeen put to me
for the plaintiff, that | do not consider the fuethissues should be
regarded as a form of counterclaim. The furthsuas went directly to
impeach the plaintiffs' claim. See on the natufeaocounterclaim
Kendall C and Curthoys ivil Procedure in Western Australia [18.2.1]
(Service 128).

9 On 25 January 2012 | delivered the decisiostone. | determined
that the plaintiffs had not made their case thatgtit was perfected on
either of the two bases they advanced, althoughelkenent of the
alternative basis to which the further issues eelatas in fact made out,
contrary to the second defendant's case in thpeces | also determined,
on the assumption | was in error as to the pernfgttissue, that the
second defendant had not made out her case orf &my further issues.

Positions of the parties

10 Those positions appear from the parties' respeativeutes and
written submissions.

11 For the plaintiffs, there is a document 'Plaintiffsnute of proposed
orders on costs' dated 24 February 2012 and fifeBebruary 2012 (the
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plaintiffs' minute). For the plaintiffs there aadso two sets of written
submissions. One is the document 'Submissions asts'c dated
24 February 2012 and filed 27 February 2012 (theanpffs' original

submissions). The other set of written submissimnshe document
'Reply to the second defendant's submissions ots'cdated and filed
20 March 2012 (the plaintiffs' reply submissions).

12 For the second defendant, there is a documentrfledefendant's
minute of proposed orders in relation to costsédiand filed 12 March
2012 (the second defendant's minute). For thensedefendant there are
also two sets of written submissions. One is tbeudhent 'Second
defendant's submissions in relation to costs soughthe second
defendant's minute of proposed orders dated 12iMa@d2' dated and
filed 12 March 2012 (the second defendant's subomssof 12 March
2012). The other set of written submissions ofolHitook account (see
Stone [252]) is the document 'Second defendant's outlinsubmissions
on costs of hearing 23 April 2010’ filed 18 May P01

13 From those respective documents the positions efpirties are
these.
14 The second defendant's minute calls for ordersthimaplaintiff pay

her costs, including all reserved costs, with ecspecosts order for the
costs to be taxed without reference to the limitsitem 11 of the
applicable costs scales; with the plaintiff to ghg second defendant's
costs of and incidental to the hearings on 23 Agprd 19 May 2010 on an
indemnity basis; and with the plaintiff to pay t@sts of the transcript.

15 The plaintiffs' minute calls for orders that thaiptiff pay the second
defendant's costs of the action relating to theepergift issue with
exceptions. The exceptions are that there shoelddorder as to the
costs incurred from 23 April 2010 resulting frone tabandonment of the
plaintiffs' claim against the first defendant; atidit the plaintiff is not
liable to pay the second defendant's costs frorM&g 2010, that date
being the date at which the second defendant &ladtice of intention to
act in person. The plaintiffs’ minute further safbr orders that the
second defendant pay the plaintiffs' costs of théhér issues. Finally,
the plaintiffs' minute calls for orders that thestsoorders relating to case
management hearings (including status conferencdscase evaluation
conferences) be vacated and there be no order #eetoosts of such
hearings, with exceptions. The exceptions aretlier order that the
plaintiff pay the second defendant's costs of tte#us conference on
13 December 2007 such costs fixed at $320; foother that the second
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16

17

18

defendant pay the plaintiffs’ costs of the changaenmons filed 9 April

2010 heard on 19 April 2010, fixed at $670; andghgies bear their own
costs associated with the affidavit of the solicitar the plaintiffs sworn

23 April 2010, the hearing of 23 April 2010, theahag of 19 May 2010
and the listing conference of 13 July 2010. Thh&t two exceptions track
the orders made at the relevant conference. trrdtelow to the affidavit
referred to.

Out of those orders sought, | consider the follgumatters arise for
me to address:

1. The costs of the action, with any exceptions;

2. Whether the special costs order the second daf¢rseeks should
be made;

3. What separate costs orders if any should be fwdbe hearings

on 23 April 2010 and 19 May 2010;
4. Whether there should be an order for the cddtsedranscript;

5. Whether there should be special provision fer ¢bsts incurred
from 23 April 2010 in relation to the abandonmert tbe
plaintiffs' claim against the first defendant;

6. Whether there should be no liability of the ptdf for any of the
costs from 28 May 2010; and

7. Whether costs orders already made at the caseagament
hearings should be vacated, with or without paldicexceptions.

In addition, as | will explain, two further costeders were sought by
the plaintiffs, one in the plaintiffs’ original smssions and one in the
plaintiffs' reply submissions, which represent sefgamatters.

| turn to address all of these matters.

Costs of the action before exceptions

19

20

The applicable principles were not in contest.

It is not in question that the second defendantishbave an order
for at least some part of her costs of the actidbrconsider this to be
appropriate on the basis of the usual costs ordsting on the principle
that costs should follow the event. J@ées of the Supreme Court 1971
(WA) (RSC) O 66 r 1(1).
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21 Equally, however, where a successful party hasduotted issues on
which it fails, it may be ordered to pay the casitshe issues on which it
has failedRSC O 66 r 1(3).

22 However, there is a broad discretion in relationvteether costs will
follow the event, a discretion which must be exsdijudicially: Naidoo
v Williamson [2008] WASCA 179; (2008) 37 WAR 516 [39] (Steytkey
Pullin JA & Murray AJA agreeing).

23 There is also a discretion as to whether and, ,ihsav to allow for
the costs of issues on which a successful partyfaidsd. On that
discretion, | note three of the authorities quofiesn in Kendall C and
Curthoys JCivil Procedure in Western Australia [66.1.12] (Service 132)
| will reach.

24 On the discretion whether or not to make an alleeaior the costs
of issues on which a successful party has failedhté Bowen v Alsanto
Nominees Pty Ltd [2011] WASCA 39 (S) [5] - [8] (McLure P, Newnes &
Murphy JJA), referring téAmaca Pty Ltd (formerly James Hardie & Co
Pty Ltd) v Hannell [2007] WASCA 158 (S), among other authorities, as
follows:

It is clear that while the court has a broad disocneas to costs, generally
costs will follow the event:Rules of the Supreme Court 1971 (WA), O 66

r 1(1). Itis incumbent upon the unsuccessfulypartsatisfy the court that
there are good reasons why it should not pay theroparty's costs:

Nikolaou v Papasavas, Phillips & Co (No 2) [1989] HCA 11; (1989) 166

CLR 394, 407.

The court may, in the exercise of its discretiorgeo that a successful
party recover only a portion of its costs wheret tparty has been

unsuccessful in respect of certain discrete issu@agt that should not be

done as a matter of course. To embark as a gepeaealice upon an

analysis of which party was successful on eacheissu necessarily to

deprive a successful party of some portion of dstg if it has lost on a

particular issue, would be likely to add furthercartainty and complexity

to the outcome of litigation, derogate from thegmect of settlement, and
oblige the court to hear lengthy and frequent amguiin relation to costs

as an additional burden on its resources and thes @ the parties: see
MacKinnon v Petersen (Unreported, NSWSC, 19 April 1989) (Cole J);
Oshlack v Richmond River Council [1998] HCA 11; (1998) 193 CLR 72

[67] - [68] (McHugh J). Litigation is time-consung, expensive and

burdensome enough already.

In addition, while parties should be encouragedawosider carefully what
matters they put in issue, justice may not be skifvby too ready a resort
to deciding questions of costs according to sucoesparticular issues,
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parties are dissuaded by the risks of costs framassing all issues which
might be material to the decision in the ca$@oric Products Pty Ltd v
Lockwood Security Products Pty Ltd [2002] FCA 282;NRMA Ltd v
Morgan (No 3) [1999] NSWSC 768 [24].

In Amaca ..., the position was put as follows:

'[T]he power to adjust an order for costs by refeeeto particular
issues upon which the generally successful party faded, is
properly exercised only where there are discreteé severable
issues upon which the generally successful parsy faged, and
which have added to the cost of the proceedingssignificant and
readily discernible way [7].'

25 On how to make an allowance if one is considergaaiate, | note
from David Weiping Chen v Kim Man Chan (No 2) [2009] VSCA 233
[10] (Maxwell P, Redlich JA & Forrest AJA) the follving (references in
footnotes inserted; emphasis added):

The contentions of the parties raise a number estons relevant to costs
orders on appeal. The principles relevant to thgsestions can be
summarised as follows:

1. The general rule is that costs should follow #went. Absent
disqualifying conduct, the successful party shaelkbver its costs
even where it has not succeeded on all heads wh.c[&itter v
Godfrey [1920] 2 KB 47;Oshlack v Richmond River Council
(1998) 193 CLR 72 at 97-8 (McHugh J); 124 (Kirbj J)

2. The Rules of Court permit significant flexibyliin determining
guestions of costs. In particular, the court istieat to examine the
realities of the case and will attempt to do 'sabsal justice' as
between the parties on matters of cos@potless Group Ltd v
Premier Building and Consulting Pty Ltd and Northern
Suburban Properties Pty Ltd ('Spotless) [2008] VSCA 115, [14].

3. Where there is a multiplicity of issues and ndixseiccess has been
enjoyed by the partiesMcFadzean v Construction Mining and
Energy Union (2007) 20 VR 250 NicFadzean') [157]-[158]], a
court may take a pragmatic approach in framingptiger for costs,
taking into consideration the success (or lack wfcess) of the
parties on an issues basiSenerally, if such an order ismade, itis
reflected in the successful party being awarded a proportion of its
costs but not the full amount [Spotless [15]; Hughes v Western
Australian Cricket Assn Inc (1986) 8 ATPR 40-748, 48, 136;
Pricom Pty Ltd v Sgarioto (Unreported, Supreme Court of
Victoria, Eames J, 24 April 1995)icFadzean [2007] VSCA 289,
[152]].
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4. A court may, when fixing costs in a claim wheénere has been
mixed success, take into account complications hwkticonsiders
will arise in the taxation of costs, as part ofdatssideration of the
overall interests of justice.
5. Where a court determines to make an order apporg costs, then

26

27

28

29

30

it does so primarily as 'a matter of impression awdluation,’
[Major Engineering Pty Ltd v Helios Electroheat Pty Ltd (No 2)
[2006] VSCA 114, [5]] rather than with arithmeticplecision,
having considered the importance of the mattersnupbich the
parties have been successful or unsuccessfulinleeoccupied and
the ambit of the submissions made, as well as dmgr oelevant
matter.

See alsdPhillips Fox (a firm) v Westgold Resources NL [2000] WASCA
85 [28] (Owen J; White & Parker JJ agreeing on plait).

For the second defendant it was contended thatwsl®e 'wholly
successful'. | disagree.

The further issues were discrete and severable tl@mones on
which she succeeded, even although they went rigttonmpeach the
gift, assuming it was perfected, but also to amela of the alternative
basis that the plaintiffs put forward for their ¢@ntion that the gift should
be upheld as a perfected gift. In that last respead the second
defendant had to rely on the failure of that elerfen the perfect gift
Issue to be resolved in her favour, her case woane failed.

Further, these discrete issues added to the cdlegiroceedings in
a significant and a readily discernible way. | eucthat a substantial
proportion of the hearing days, including most leé September hearing
days, were concerned with the further issues, éviliere were elements
of the evidence relating to the perfect gift issudch were necessarily
involved in those hearings and which were addressethe second
defendant's written submissions provided to the rtcoat the
commencement of the September hearing days, aondaaldressed in
closing submissions, directly and by referenceisowritten submissions
by counsel for the plaintiff, and by reference ®Written submissions by
counsel for the second defendant.

SeeAmaca [7], quoted from irBowen [8].

At the same time, | consider that the general aggraeferred to in
Chen [10](3) is the one | should follow.
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31

32

33

34

| have noted the submissions for the plaintiff teatdence and legal
argument relating to the further issues are 'eafisyinguishable’ from
those relating to the perfect gift issue, and 'bipaf simple distillation
by a taxing officer'. If such a state of affairer® evident to me, this
would be a factor strongly weighing in favour ot meaking a percentage
reduction but of making separate costs orders: Westgold [28].
However, that state of affairs is not evident to. mehere is evidence
other than that referred to in the plaintiffs' an@ submissions which
appears to me to relate to both sets of issuegays that do not appear to
me to be easy to separate out. See the secondddetes affidavit of
8 October 2007 (exhibit 3).

The second defendant contends for a 10% redudtiewving regard
to the way in which the further issues were relatethe perfect gift issue.
| disagree, given the substantial effect on heatiimg | have previously
referred to.

| consider, as a matter of impression and disargfseel-Corp Pty
Ltd v Australian Builders Labourers Federated Union of Workers (WA
Branch) (No 2) (1993) 46 IR 301, 302 - 303 (French J) (FCA)) ttinest
second defendant should have costs of the actdniced by 60%. | call
this the general costs order.

| turn now to the second matter.

Special costs orders

35

36

37

It appeared not to be in contest that the apptinaby the second
defendant is unddregal Profession Act 2008 (WA) s 280(2). However, |
should note that the position appears to be ltbgal Practice Act 2003
(WA) s 215 applies (sekegal Profession Act s 616(1) read with s 601
‘commencement day'). At the same time there apgedre no material
difference between the two provisions.

There also appeared to be no contest as to theeaplgl principles.

The approach to the making of special costs orderder the
provisions referred to is conveniently describedHaartlink Ltd v Jones
as Liquidator of HL Diagnostics Pty Ltd (in liq) [2007] WASC 254 (S),
particularly [11], [16] - [17] and [19]. That apgach requires me to make
two determinations. One is whether there is dyfairguable case that the
bill to be presented to the taxing officer may &ixan amount which is
greater than the limit that would be imposed by tle&vant costs
determination (the first determination). The other whether the
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38

39

40

41

inadequacy arises because of the unusual difficoftyhe matter; or
because of its complexity; or because of its ingpwe (the second
determination). See also on the second deterrmam&DS Corporation

Ltd v Pasdonnay Pty Ltd [2004] WASC 26 (S2) [106] (Roberts-Smith J).

In respect of the first determination, | note ttket second defendant
did not apply for a variation of the programmingdens for this
determination as to costs to permit the partiesdtuce affidavit evidence
as to inadequacy. At the same time, | note thatsdtond defendant did
indicate she would file affidavit evidence in supgpaf the court
determined it required such information. | tookstas an application for
leave to permit the parties to adduce such evidehttee court considered
itself unable to make a determination without sanhaffidavit. For their
part, the plaintiffs did not call on me to make Iswan order, and took a
position which | took to be opposed to my makinghsan order on the
second defendant's application.

| do not consider | should make an order permittaffdavit
evidence as to inadequacy to be adduced.

It seems to me that | can proceed to make thedettrmination, as
well as the second, as a matter of impression ratha&n detailed
evaluation. Se&DWF Holdings 1 Pty Ltd v EDWF Holdings 2 Pty Ltd
[2008] WASC 275 (S) [7] (Martin CJ). | considercan do so as the
second defendant puts a case for inadequacy restindpe time from
commencement of the proceedings by originating sonsmto the
conclusion of the September hearings, as well asntimber of days of
hearings, particularly those representing the $eipée hearings in which
counsel for the second defendant was directly weahl It is not evident
to me that | require affidavit evidence to evaluhes case.

As a matter of impression | am unable to agree that first
determination should be made as the second deferdatends. My
focus must be on the one issue on which the sedefehdant succeeded,
the perfect gift issue, and then only without relgtr the element of the
second defendant's case for the non-recognitidmeodvill of 9 May 2007.
Inadequacy arising otherwise should be set asides a matter of
Impression, | do not consider that the perfect gfiue so understood
should be seen as one capable of giving rise tdemaacy. The time
since the filing of the originating summons inclddeme spent between
8 October 2007, when the second defendant's affidhvhat date was
filed, and 13 August 2009, the date of a case n@magt hearing before
Registrar Johnston, over which no filings occureedl attempts were
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42

43

44

45

46

made to settle the matter. See 13 August 2009 & 2To the extent of
the period over which counsel was involved in prewa for and
appearing at the September hearings, it is noteavitb me there were
substantial costs not provided for by the relesaatle that were not due
to the further issues. As | have indicated, thehkr issues occupied a
substantial portion of the September hearing days.

This determination makes it strictly unnecessarynie to make the
second determination. However, | should indicatg virew, on the
submissions put to me by the second defendant ahdagminst those
submissions put by the plaintiff.

The second defendant's case was put in terms botinwsual
difficulty and of importance.

The case in terms of unusual difficulty was putarms of the test
from Como v Helmers [2011] WASC 179 (S) [18] (Corboy J), that the
matter was 'more difficult than would ordinarily kexpected in an
application of the kind under consideration' (gtewuthority).

However, again confining my attention to the perfgit issue, |
cannot agree the matter was of that character.e Tris that the legal
issues involved were of some nicety and difficuttytheir application:
see Stone [113]-[120], [125] - [129], [131]-[132], [137Rnd [142].
However, | do not consider those features maderidiger one within the
test inComo. Legal issues of some nicety that are difficalapply not
infrequently present themselves on originating semses in this court.
There was little difference between the partiest@asthe principles
applicable; the differences lay in their applicatioSeeStone [125] and
[142]. The evidence for the purposes of that applbn was not
significantly contested: se®tone [68], [74], [78] - [80] and [83] - [84].
Further, | do not consider that the perfect gifiues was such that those
providing legal assistance to the second defendamild have had
difficulty in arriving at an understanding of tharngziples involved or the
difficulties in their application greater than thatinarily to be expected
in applications of the kind under consideration.

As to the case of the second defendant restingnporntance, this
iImportance was said to rest on the risk to thersc®fendant of the loss
of the home she was occupying. Importance forghipose can include
importance to a party herself or himself: stmrtlink [19]. However, |
consider | should also bear in mind that the pit#tapplication in the
originating summons was not for possession or fa sale of the
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a7

48

residential property. Further, the plaintiffs' apgtion was for
recognition of a part interest only in the residantroperty.

| consider the risk that following success by thantiffs they would
apply for sale of the residential property to b&uiificient for the purposes
of the second determination.

Accordingly, I would not make the special costseprsbught.

Costs orders for the hearings of 23 April 2010 and9 May 2010

49

50

51

52

53

| describe the character of what occurred at thessings and the
costs order | made at the later hearin§tome [98] - [99] and [251].

The second defendant's case for the order in ttendedefendant's
minute for its costs of those hearings on an indgnbasis was that the
second defendant at the hearing on 23 April 20Xddd she would not
proceed with the issues of undue influence, duaesk capacity on the
basis of matters that importantly included thedaf¥it of the solicitor for
the plaintiffs of 23 April 2010. That affidavit wacorrected in material
represented by a further affidavit of that solicitibat | considered at the
hearing on 19 May 2010. That correction persuachedin effect to
permit those three issues to be further addresseddence.

The plaintiffs' case was for their order that tlagties each bear their
own costs associated with the affidavit of theswr for the plaintiffs of
23 April 2010, the hearings of 23 April 2010 and M8y 2010, and a
further hearing, on 13 July 2010, at which amortepthings the issues
for the resumed hearing of the originating summwese identified to
include the further issues. The plaintiffs' casethat order rested on the
fact it was the solicitor for the plaintiffs himé&ho drew the error to the
court's attention; that the error was contributey the way in which the
second defendant's acquiescence in the listednigésaduration of three
hours led him, in my view not unreasonably, to ¢ode the claim on the
further issues would not be pursued; and the faitur the further issues.

| accept the first and second aspects of the fffgintase. In
particular, having regard to them, | do not consi@ease for indemnity
costs has been made out. For that purpose, | dpplgonsiderations in
relation to such orders frorBwansdale Pty Ltd v Whitcrest Pty Ltd
[2010] WASCA 129 (S) [10] (Pullin JA & Kenneth MartJ).

At the same time, | note the matters of perfedt gufdressed at the
hearings on 23 April 2010 and 13 July 2010: Same [98] (last two
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sentences); and [100] (last two sentences). v viethat, and in view of

the difficulty more generally in distinguishing leten the matters in the
hearings otherwise than as allowed for by the gerasts order, | would
not make any special provision for the hearing8April 2010, 19 May

2010 or 13 July 2010, as the second defendant'stentalls for, as the
plaintiff's minute calls for or otherwise.

Costs of the transcript

54

55

56

The second defendant's minute, as | have indicateks an order
for such costs; the plaintiff's minute makes novmion for it. No
submissions are made by either party for or agdhestorder. In those
circumstances | consider the matter is left to medétermine, as an
application for a special costs order requiringaowance for that cost.

So approached, the matter is not one for whichnkiter | am able
to conclude as a matter of impression that thers waneed for the
transcript from the nature of the perfect gift sswhich would justify
such an order. It may be that the cost can be shimwhave been
unreasonably incurred; otherwise, it seems to nge dbst would be
recoverable, as a disbursement.

| turn to the next matter.

An exception for costs incurred from 23 April 2010in relation to the

abandonment of the claim for orders against the fgt defendant

57

58

The claim, undeifransfer of Land Act s 203, is as | have indicated
referred to inStone [7]. That reference is brief, and there is no ¢ation
there of when otherwise than during the proceedo®iere me the claim
was abandoned. The second defendant does notigsike with the
abandonment being dated as described.

In my view no exception should be made as the fiesnminute
calls for. To the extent the costs incurred a@April 2010 were shown
to be solely attributable to the claim so abandohed not consider the
costs would be recoverable on a taxation in anytvélowever, there
was a close connection between the perfect gifteisnd the orders so
sought, given that the claim was to give effecttbgt means to the
declarations the plaintiff sought which rested be tesolution of the
perfect gift issue in their favour. | consider tthta the extent it is
impossible to disaggregate the costs solely atalila to the claim
against the first defendant from costs otherwisgbatable, there should
be not be any question of the second defendantwascsuccessful in the
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60
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proceedings, suffering any abatement of her castsrdhan as allowed
for in the general costs order.

Accordingly | would not make the exception the ptdis' minute
provides for in relation to the costs incurred aft8 April 2010 resulting
from the plaintiffs' abandonment of any claim felief against the first
defendant.

| turn to the next matter.

Whether there should be no liability of the plaintff for any of the second

defendant's costs from 28 May 2010

61

62

The potentially relevant provision in tHRSC is O 66 r 8A, which

reads:

8A.

(1)

(2)

Costs where practitioner acts pro bono

In an action or matter in which a practition@ovides free legal
services to a party, the party shall be entitlecetmver costs in the
same manner and to the same extent as if the ssrviere
provided for reward.

If an order is made for the payment of the yparicosts, the
practitioner may recover the amount ordered to &id m respect
of -

€)) fees for the practitioner's services; and
(b) disbursements incurred by the practitioner ehalf of the
party.

| did not take it to be contest that an ordinatygdint in person
cannot recover compensation for the time they spergreparing and
conducting their own case; however, such a persghtrbe allowed their
out of pocket expenses reasonably incurred, tle@sanable expenses of
preparing written submissions and their reasonakfgnses necessarily
and reasonably incurred in relation to the litigatiof travelling or

parking.

See Civil Procedure in Western Australia [66.19.5]

(Service 132). Whether when the litigant in perbas free legal services
provided to them by a legal practitioner within ® 68A any of the
expenses of the litigant in person would nonetlsehese been reasonably
incurred or necessarily and reasonably incurreth@sase may be, seems
to me to be a matter for the taxing officer, nat fiee. No special costs
order was sought in that regard here. Had one keaght, | do not
consider it likely | would have granted it.
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63

64

65

66

67

The plaintiffs’ minute provides that the secondeddfint should not
recover any of her costs, although | would understdne order as not
affecting the possible recovery by the second dkzfienhof the cost<ivil
Procedure in Western Australia [66.19.5] above refers to. This is because
the plaintiffs' case for its order is put in termh&t no costs should be
allowed in respect of the second defendant's tthme,voluntary clerical
assistance she received or the costs of counsélpEkley, who appeared
for her at the September hearings and earlier geavservices intended
for her benefit.

In that last respect, it appears not to be in trtteat Dr Hockley
earlier provided professional advice to the indiabwho appeared for
the second defendant at the hearing on 13 July 231@ McKenzie
friend. Dr Hockley on 20 August 2010 informed tbaurt at a hearing
then that he acteaolo bono for the organisation from which the McKenzie
friend came, and that he had provided advice tbdiganisation to assist
that individual and the second defendant. | alst® nas counsel for the
plaintiffs reminded me, that the transcript for tthlaearing shows
Dr Hockley as appearing as '‘amicus curiae for doersd defendant'.

Counsel for the plaintiffs put to me that it wasansistent with the
position Dr Hockley occupied at the times of tharimegs on 13 July 2010
and 20 August 2010 that that counsel at the fifstthe September
hearings informed the court he appeaped bono as counsefor the
second defendant. | took it | should not accept at face value tladter
characterisation of Dr Hockley's position. In awent the plaintiffs’ case
for the order they sought, at least as to Dr Hockieas that by the time
Dr Hockley first became involved, about 13 July @0the proceedings in
the matter predominantly related to the furtheness

| would not make the order | understood the pl&sto be seeking.
In my view it was clear from the 13 July 2010 hegrthat Dr Hockley
was assisting the second defendant, initially extly, then directly. This
was sufficient in my view to bring his costs withRSC O 66 r 8A.
Further, in view of the basis on which | concludkdt the general costs
order should be made, | am not persuaded consmesatof the
contributions the further issues made to the hgarfrom at least 13 July
2010 are not appropriately allowed for by that ord€inally, that general
costs order in my view leaves room for a case t@ueto the taxing
officer for recovery of the costs of the secondeddfint as a litigant in
person in accordance with the principles | haverretfl to.

| turn to the next matter.

Document Name: WASC\CIV\2012WASC0021(S).doc (JC) Page 17



[2012] WASC 21 (S)

SMMONDSJ

Whether costs orders relating to case management d&engs already made
should be vacated with or without particular excepiobns

68 | leave aside the exceptions made in the plaihtiffaute to the order
they seek, which as | consider were costs ordedernraany event with
which the plaintiffs have indicated no difficulty.

69 No submissions were directed to why | should makehe plaintiffs'
minute calls for me to make, no order as to theéscokthose hearings for
some of which (category 1) costs were ordered tm ltiee cause, in some
cases fixed at particular amounts; for some of Wwhiategory 2) costs
were reserved; and for the rest of which (cate@prgo order for costs
was sought or made.

70 It was not evident to me why for hearings in categgl and 2 costs
should not (subject to the amount being fixed, hose cases) be as
provided in the general costs order. As | havecatdd, from an early
stageboth perfect giftand some at least of the further issues were, at least
so far as the second defendant was concerned, vedoln the
proceedings. | do not see why allowance for thetesof affairs made by
the general costs order is not appropriate to éise cnanagement hearings
in the present categories, let alone why the secdafidndant should be
denied any of her costs of the hearings.

71 As to category 3, | do not see why | should makeraer in relation
to costs where the officer conducting the hearimd) bt himself or
herself make one, including reserving costs.

72 Thus, | would not make the order of the present kime plaintiffs
seek. This | would understand as not affectingctists orders the subject
of the exceptions to that order the plaintiffs’ atespecifies.

73 | turn now to the two matters raised in the subiorss of the
plaintiff which are not addressed, at least cleanheir minute.

Further two matters

74 One is for the second defendant to pay the pl&htdosts of
objecting and then arguing the objections to theniasion of certain
affidavit evidence, where that argument occurred®@mand 17 September
2010. The other is that the second defendant dhoay the plaintiffs'
costs of preparing the plaintiffs' original subnoss and the plaintiffs’
reply submissions.
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75

76

77

78

79

80

As to the first, the plaintiffs' case is that thgument resulted in
consent or rulings that what in sum was a larg@qntmn of the affidavit
evidence for the second defendant was inadmissible.

It is indeed the case that most, and in some casmdy all, of most
the affidavits filed for the second defendant kkligoon at the hearings
was either as a matter of consent or as a matteulioiy found to be
inadmissible.

However, in some cases, the matter was the subjdetive to ask
guestions of the deponent. Further, there wereataobal portions of
what was the largest affidavit for the second deée, hers of 8 October
2007, that remained, while no affidavit for herttelae sought to rely upon
at the hearings suffered the fate that all of is wded inadmissible.

On those bases | do not consider | should makerther sought by
the plaintiffs' minute.

As to the second further order, that the seconémiisint pay the
costs of the plaintiffs’ original submissions artk tplaintiffs' reply
submissions, | note that neither the plaintiffs tloe second defendant
secured all or even most of the orders they resdgisought, at least in
terms. | consider the results of their costs @apibns were mixed.

| therefore consider that it not appropriate to enaky costs order in
respect of either party's costs submissions.

Conclusion and orders

81

82

| have concluded that the only order for costsdusth make is that
the second defendant have 40% of her costs ofdti@nanot otherwise
provided for in orders previously made, includiregerved costs, to be
taxed if not agreed, subject to any orders fordigests previously made;
and there should be no order as to the costs gfdhees' submissions as
to costs.

| will hear from the parties as to the detailedhteiof these orders.
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