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EDELMANJ

EDELMAN J:

Introduction

1

This is an appeal from a decision of the Informati@ommissioner
to allow access to some documents relating to iheandensate and gas
activities of Apache Northwest Pty Ltd on Varanskhd. The appeal is
brought under th&reedom of Information Act 1992 (WA) (the FOI Act).
The FOI Act aptly describes the proceedings asgeweproceedings'. The
appeal is in the nature of a judicial review.

In Minister for Immigration and Ethnic Affairs v Wu Shn Liang
[1996] HCA 6; (1996) 185 CLR 259, 272 it was sddttin proceedings
of this nature a decision-maker's reasons aretthbe scrutinised upon
over-zealous judicial review by seeking to discesmether some
inadequacy may be gleaned from the way in which réesons are
expressed' (Brennan CJ, Toohey, McHugh & Gummow Jhere is a
section of these reasons which explains this poidetail. It is necessary
to explain this point because the submissions omalbeof Apache
Northwest Pty Ltd, although extremely thorough ahelrly presented,
were sometimes focused upon the minutiae of siwgiels or phrases in
the decision of the Information Commissioner inatempt to create a
perception of inadequacy or error. When the lsrdrawn back to a focus
upon the reasons as a whole, any perceived inadgqgisappears.

The grounds, and sub-grounds, of appeal focusheayily upon the
Information Commissioner's construction of wordd ahrases in sch 1 of
the FOI Act. They also raise questions of whettiex Information
Commissioner made findings which cannot be susiaorethe material
before him, and whether the Information Commissiotenied natural
justice to Apache Northwest Pty Ltd.

Background

4

Seventy-five kilometres off the Western Austral@rast is an island
called Varanus Island. Varanus Island is a ctitiofrastructure hub.
There are a number of joint ventures that operageet These joint
ventures produce oil, condensate and gas.

On 3 June 2008 a gas pipeline ruptured on Varaslasd. There
was a huge explosion. The explosion caused tharvarisland plant to
cease operation for approximately two months. ¥ArfastAustralia's
natural gas supply was consequently reduced byozippately 30% for
this period.
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6 The operator of the facilities on Varanus Islandd am the
surrounding off-shore area is a company called Apddorthwest Pty Ltd
(Apache). Apache is also a participant in a joiehture on Varanus
Island and is one of the licensees of the pipelihieh serves the facilities
there.

7 Apache's operations and facilities on Varanus ke regulated by
a number of different Acts and Regulations. Thaskide thePetroleum
Act 1967 (WA), the Petroleum and Geothermal Energy Resources Act
1967 (WA), the Petroleum (Submerged Lands) Act 1982 (WA), the
Petroleum Pipeines Act 1969 (WA) and Regulations under those Acts
(collectively referred to as 'the Regulatory Red)me

8 The Regulatory Regime is administered by the Depamt of Mines
and Petroleum. The Department of Mines and Pemmoleas established
on 1 January 2009 after a departmental restructditee predecessor of
the Department was the Department of Industry aedoRrces. For
convenience these two departments will be refaoes 'the Department'.

9 On 15 September 2008, Lander and Rogers Lawyemsd@éraand
Rogers) made an application to the Department utider FOI Act.
Lander and Rogers sought access to 28 documentsategories of
documents, relating to Apache or Apache's facilibe Varanus Island.
Five of those documents are relevant to this app€haése are documents
numbered 1, 3, 4, 4A and 9 (the Documents). Isdhreasons | will focus
only upon the background and findings of the Infatiotn Commissioner
in relation to those Documents.

10 In accordance with the Regulatory Regime, Apachepleed the
Department with a number of documents which wetevest to the
request from Lander and Rogers. On 21 October ,20@8Department
wrote to Apache and asked for Apache's views mticel to disclosure of
some of the documents which Apache had providéded®epartment.

11 On 30 October 2008, Apache made submissions tDépartment in
a letter concerning the disclosure. The Departmefitsed Lander and
Rogers access to the Documents.

12 On 8 December 2008, Lander and Rogers sought altezmiew of
the Department's decision to refuse access to tbeurmdents. On
22 December 2008, the internal review decision-maii®ewed Lander
and Rogers access to the Documents.
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13

14

15

16

17

On 22 January 2009, Apache applied to the Infonati
Commissioner for external review of the Departngedecision to give
Lander and Rogers access to the Documents.

As part of the review by the Information Commiss&gnboth
Apache and Lander and Rogers made submissionsitingvr Apache's
submissions relied upon its letter to the Departnaated 30 October
2008, a letter to the former Acting Information Gumssioner dated
22 January 2009, and letters to the Office of thd@ormation
Commissioner dated 5 June 2009 and 8 July 200%hddraand Rogers
provided submissions on 5 August 2009.

On 16 April 2010, the Information Commissioner verdd Apache,
Lander and Rogers, and the Department, explainsg@reliminary view.
His preliminary view was that apart from a smallcamt of information
contained in the Documents, none of the Documeras exempt from
production under the FOI Act. The Information Coissioner invited the
parties to respond in writing by 14 May 2010.

Neither Lander and Rogers nor the Department magefurther
submissions to the Information Commissioner. Bufb June 2010, after
extensions of time, Apache made further detailednsssions to the
Information Commissioner. The Information Comnus&r considered
those submissions and obtained further informaitioarder to assist his
understanding of the matter (see Information Corsimigr's reasons
[37]).

On 30 December 2010, the Information Commissiordivered his
decision. That decision is discussed in more bdéetow. Apart from
some small exceptions, the Information Commissi@llewed access to
the Documents.

The operation of the FOI Act

18

The introduction of freedom of information statytesch as the FOI
Act in 1992, marked a fundamental shift in norms piiblic
administration. The legislation transformed a dngtof government
secrecy into an era of accountability in orderé&mforce "the three basic
principles of democratic government, namely, opsan@ccountability
and responsibility™: Osland v Secretary, Department of Justif2008]
HCA 37; (2008) 234 CLR 275, 302 [62]. In makingstbreak from the
past, the legislation assigned 'very high imporataca public interest in
greater openness and transparency in public adnaio' (303) [66].
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19

20

21

22

23

24

The FOI Act is based upon these same principlesfaltgl to be
interpreted against this history. The long titfalee FOI Act provides, in
part, that it is an Act to provide for public acseto documents.
Section 3(1) provides that its objects are to en#tie public to participate
more effectively in governing the State and to make persons and
bodies responsible for government more accountabtae public. One
means by which those objects are to be achievethdyOl Act is by
‘creating a general right of access to State arwhl Igovernment
documents: s 3(2)(a). Mater Corporation v McKay2010] WASC
210 [38], Kenneth Martin J emphasised that the esg@d objects in the
FOI Act 'form the essential bedrock of open, dermticigovernment'.

Section 10 of the FOI Act gives a person a rightatzess the
documents of an agency subject to, and in accoedatith the FOI Act.
'‘Agency' is defined in the glossary to the FOI Asta Minister or a public
body or office. The Department is an agency withie definition in the
FOI Act.

The regime of access to documents created by thé&\&(s subject
to exceptions. The onus lies upon any third p@tgeh as Apache), who
initiates proceedings opposing the giving of acdessa document, to
establish that access should not be given or tlgicesion adverse to the
access applicant should be made: s 102(2) FOI Act.

One exception is where a document is an 'exemptdemot'
s 23(1)(a). Ifitis established that a documsran exempt document then
the Information Commissioner does not have the potwe make a
decision that access should be given to the docunsen6(4).

An exempt document is defined in the glossary ®oRI Act as 'a
document that contains exempt matter'. The texempt matter' is then
defined as 'matter that is exempt matter underdidbel’. In both written
and oral submissions before me, as well as befbee Ihformation
Commissioner, all counsel referred interchangealdy 'matter’ and
'information’ contained in the Documents. In thesasons | have
followed the same course. Although it is not definthe term '‘matter’
encompasses the 'information’ within the Documestse eg cl 5(4)(a)(i)
of sch 1 to the FOI Act.

The relevant clauses of sch 1 for this applicaioscl 4 and cl 5. |
refer in detail to issues concerning those clabsésw so | have set them
out fully here.
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(1)

(2)

3)

(4)

()

(6)

(7)

4A.

(1)

[2011] WASC 283

Commercial or business information

Matter is exempt matter if its disclosure wbukveal trade secrets
of a person.

Matter is exempt matter if its disclosure -

€)) would reveal information (other than trade e&xr that
has a commercial value to a person; and

(b) could reasonably be expected to destroy orrdghithat
commercial value.

Matter is exempt matter if its disclosure -

(@ would reveal information (other than trade etxror
information referred to in subclause (2)) about the
business, professional, commercial or financiaiegfof a
person; and

(b) could reasonably be expected to have an adeéiese on
those affairs or to prejudice the future supply of
information of that kind to the Government or to an
agency.

Matter is not exempt matter under subclau¥e(®) or (3) merely
because its disclosure would reveal informationualbtloe business,
professional, commercial or financial affairs ofagency.

Matter is not exempt matter under subclau$e(®) or (3) merely
because its disclosure would reveal informationuabloe business,
professional, commercial or financial affairs oé tpplicant.

Matter is not exempt matter under subclauge (@ or (3) if the
applicant provides evidence establishing that #sgn concerned
consents to the disclosure of the matter to thécgy.

Matter is not exempt matter under subclaugeif(8s disclosure
would, on balance, be in the public interest.

Information provided to Treasurer under section22 of Bank of
Western Australia Act 1995

Matter is exempt matter if it consists of inforneattiprovided to the
Treasurer under section 22 of tBank of Western Australia Act
1995.

Law enforcement, public safety and property secity

Matter is exempt matter if its disclosure abukasonably be
expected to -
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(2)

3)

(4)

(@)

(b)

()

(d)

()
(f)
(9)

(h)

[2011] WASC 283

impair the effectiveness of any lawful method o
procedure for preventing, detecting, investigatiog
dealing with any contravention or possible contrai

of the law;

prejudice an investigation of any contraventwrpossible
contravention of the law in a particular case, \wketor
not any prosecution or disciplinary proceedings ehav
resulted;

enable the existence, or non-existence, ortitlgeof any
confidential source of information, in relation tie
enforcement or administration of the law, to be
discovered,

prejudice the fair trial of any person or thapartial
adjudication of any case or hearing of disciplinary
proceedings;

endanger the life or physical safety of anyspey

endanger the security of any property;

prejudice the maintenance or enforcement ofawaful
measure for protecting public safety; or

facilitate the escape of any person from laveiustody or
endanger the security of any prison.

Matter is exempt matter if it was created by -

(@)

(b)

the Bureau of Criminal Intelligence, Protecti8ervices
Unit, Witness Security Unit or Internal Affairs Urof the
Police Force of Western Australia; or

the Internal Investigations Unit of Correcti8ervices.

Matter is exempt matter if it originated withr, was received from,
a Commonwealth intelligence or security agency.

Matter is not exempt matter under subclauyer12) if -

(@)

it consists merely of one or more of the foliogv

(1) information revealing that the scope of a law
enforcement investigation has exceeded the limits
imposed by the law;

(i) a general outline of the structure of a pragnae
adopted by an agency for dealing with any
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contravention or possible contravention of the
law; or

(i) a report on the degree of success achievezhin
programme adopted by an agency for dealing
with any contravention or possible contravention
of the law;

and

(b) its disclosure would, on balance, be in thelipubterest.
(5) In this clause -

Commonwealth intelligence or security agencyeans

@) the Australian Security Intelligence Organiaafi
(b) the Australian Secret Intelligence Service;
(c) that part of the Department of Defence of the

Commonwealth known as the Defence Signals
Directorate; or

(d) that part of the Department of Defence of the
Commonwealth known as the Defence Intelligence
Organisation.

contraventionincludes a failure to comply;

the law means the law of this State, the Commonwealththano
State, a Territory or a foreign country or state.

The Information Commissioner's decision

25

26

The submissions before the Information Commissiamién which
this appeal is concerned related to whether theudeats were exempt
documents because they contained exempt mattenwith 1 of the FOI
Act.

The Information Commissioner concluded at [188]t,tlsaibject to
exceptions, the Documents were not exempt under(2y] cl 4(3),
cl 5(1)(@), cl 5(1)(b), cl 5(1)(d) or cl 5(1)(g) sth 1 to the FOI Act. The
exceptions were that some of the information in Becuments was
exempt under cl 5(1)(e) and cl 5(1)(f) of sch 1the FOI Act. That
information included items, figures, tables, plarghematics and
diagrams and the information was set out in an rgigeto the
Information Commissioner's reasons on pages 500f &is decision.
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27 The appeal to this court raises numerous groundsppéal which
focus in minute detail on the Information Commisgds reasons in
relation to each of those clauses.

The proper approach to an appeal from the Informaton Commissioner

28 Section 85 of the FOI Act creates a right of appeahis court 'on
any question of law arising out of any decisiorthed Commissioner on a
complaint relating to an access application'. F# Act aptly uses the
description ‘review proceedings' to describe thecgedings brought
under s 85: see s88 FOI Act. In the context cfimilar provision
concerning appeals from decisions made under 9 9 he Freedom of
Information Act 1982 (Vic), French CJ, Gummow and Bell JJ explained in
Osland v Secretary to the Department of Just[2€10] HCA 24; (2010)
241 CLR 320, 331-332 [18]OGland [2010]) that '[d]espite the
description of proceedings under the section asagpeal”, it confers
original not appellate jurisdiction; the proceedingre "in the nature of
judicial review™. See alsiRoy Morgan Research Centre Pty Ltd v
Commissioner of State Reven(2001] HCA 49; (2001) 207 CLR 72, 79
[15] (Gaudron, Gummow, Hayne & Callinan JJ).

29 In Osland [2010], French CJ, Gummow and Bell JJ explained that
the powers of an appellate court in these 'appealist be exercised with
restraint; otherwise 'a question of law would offemdoor to an appeal by
way of rehearing' (333) [20]. The reference tsthant' is a shorthand
description of the principles of restraint whichdenlie judicial review
proceedings generally. Those principles have listribed as 'well
settled': Minister for Immigration and Ethnic Affairs v Wu Slan Liang
(272) (Brennan CJ, Toohey, McHugh & Gummow JJ). eyl'lnclude
principles that a court should not be ‘concerneth Wooseness in the
language ... nor with unhappy phrasing' of the siesimaker, and that
the reasons for the decision under review shoultl b® ‘construed
minutely and finely with an eye keenly attunedhe perception of error".
Minister for Immigration and Ethnic Affairs v Wu Slan Liang (272)
(Brennan CJ, Toohey, McHugh & Gummow J3gllector of Customs v
Pozzolanic Enterprises Pty L§d993] FCA 456; (1993) 43 FCR 280, 287
(Neaves, French & Cooper JJ).

30 The ultimate foundation of these principles maythee statute which
itself creates the review proceedings. As McKeelhiobserved in
Health Department of Western Australia v AustralianMedical
Association Ltd[1999] WASCA 269 [76], in an administrative decisio

Document Name: WASC\GDA\2011WASC0283.doc (DJ) Page 13



[2011] WASC 283

EDELMANJ

of this nature, 'Parliament has principally entdstthat task to the
[Information] Commissioner".

The grounds of appeal

31 This appeal is brought under s 85 of the FOI Adthat section
permits appeals to the Supreme Court on any quesfitaw arising out
of any decision of the Information Commissionerabnomplaint relating
to an access application. Possible orders on peaifrom a decision of
the Information Commissioner are provided in s §hey are confirming
the decision; varying the decision; setting asidedecision and making a
new decision in substitution; or setting aside dleeision and remitting
the matter to the Information Commissioner.

32 If it is established that a document is an exengaiudhent then the
Supreme Court does not have power to order thasacdoe provided to
the document: s 87(3).

33 The grounds of appeal raised by Apache are asafsilo

1. The Information Commissioner made findings thvate not open
on the material before the Information Commissipnamely, that:

1.1 Document 1 did not contain material of comn&realue
to the Appellant;

1.2 the-commercial-value-to-the-Appellant-of-thetarial-in
Documents 3, 4, 4A and 9 could not reasonably be

expected—to—be—diminished—by—the—release—ofthose
documents

1.3 the Appellant would be likely to continue to eus
Documents 3, 4, 4A and 9 after they were released;

1.4

2. The Information Commissioner misconstrued clal(8a) of
Schedule 1 to the Freedom of Information Act 1988 thereby
failed to ask and answer an essential questiomeha whether the
information in Document 1 had a current commereale to the
Appellant.

3. The Information Commissioner misconstrued clau@)(a) and
4(2)(b) of Schedule 1 to the Freedom of Informatan 1992 and
thereby failed to ask and answer an essential igneshamely:
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3.1 whether, although Documents 1, 3, 4, 4A andr@aned
some information that was publicly available, the
compilation of the information in those documenésl ta
commercial value to the Appellant; and

3.2 if so, whether disclosure of each compilatioould
reasonably be expected to diminish that commeveikale.

4. The Information Commissioner misconstrued theagd 'could
reasonably be expected’, as used in clauses 4(2§@{jb) and 5(1)
of Schedule 1 to the Freedom of Information Act2,%nd thereby
wrongly required the Appellant:

4.1 to establish on the balance of probabilities thatters
necessary to satisfy that part of the test for gtam
prescribed by each of those clauses;

4.2 under cl 4(2)(b), to satisfy the Commissionkattthe
relevant documents contained sufficient detail thauld
enable competitors to enhance their operations;

4.3 under cl 4(3)(b), to satisfy the Commissionewhthe
Appellant's competitive position would be signifitly
impacted by the release of relevant documents;

4.4 under cl 4(3)(b), to satisfy the Commissionewhthe
Appellant would suffer the adverse effects thatrgued it
could suffer by the release of relevant documeanrtd;

4.5 under cl 5(1)(g), to satisfy the Commissionkattthe
maintenance or enforcement of a lawful measure for
protecting public safety would be prejudiced by ithiease
of relevant documents.

5. The Information Commissioner misconstrued clal(8¢(b) of
Schedule 1 to the Freedom of Information Act 1982finding that
the steps that the Appellant might take to corresty
misinformation arising from use of the releasedutoents would
counteract the adverse effect that disclosure foframation about
the Appellant's business affairs could reasonalelyekpected to
have on those affairs.

6. The Information Commissioner misconstrued clausg)(e) and
5(1)(f) of Schedule 1 to the Freedom of Informatfet 1992 and
thereby wrongly required the Appellant to establisat particular
harm or consequences would follow from the reledd@ocuments
13,4, 4A, and 9.

7. The Information Commissioner misconstrued cla6ég)(g) of
Schedule 1 to the Freedom of Information Act 1982 thereby:
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7.1 wrongly confined clause 5(1)(g) to safeguardiagful
measures put in place to protect public safety from
violations of the law or breaches of the peace;

7.2 wrongly failed to ask and answer a gquestione@oly
clause 5(1)(g) - namely, whether restricting acdesthe
information contained in the documents was a 'lawfu
measure for protecting public safety'; and

7.3 perversely concluded that the measure of céisigiaccess
to the information would remain in place even thotige
relevant documents were released.

The Information Commissioner failed to obsefve tequirements
of s 70 of the Freedom of Information Act 1992 faying to allow
the Appellant an opportunity to make oral submissior present
expert evidence to the Information Commissioner thedeby:

8.1 failed to observe the requirement to give thmpdlant a
reasonable opportunity to make submissions to the
Information Commissioner; and

8.2 failed to afford the Appellant procedural fass.

The grounds of appeal which were abandoned arekstinmough above.

The remaining grounds of appeal can be collecteéd the four

groups below.

(1)

(2)

3)

(4)

Appeal ground 4: did the Information Commis&b misconstrue
the phrase 'could reasonably be expected' in ¥{l#)(2cl 4(3)(b)
and cl 5(1) of sch 1 to the FOI Act?

Appeal ground 1l: did the Information Commis&D reach
conclusions that cannot be sustained on the mhtdra was
before him?

Appeal grounds 2, 3, 5, 6, 7: did the InforimatCommissioner
otherwise misconstrue the FOI Act?

Appeal ground 8: did the Information Commis&p fail to
observe the requirements of procedural fairness?
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Appeal ground 4: did the Information Commissioner misconstrue the

phrase 'could reasonably be expected' in cl 4(2)(btl 4(3)(b) and cl 5(1) of

sch 1 to the FOI Act?

35

36

37

38

39

40

The appeal grounds in this group are grounds 42,43, 4.4 and
4.5. They raise similar, although not identicasues. One core issue was
whether the Information Commissioner erred in thaywthat he
approached the phrase 'could reasonably be expéctesh each of
cl 4(2)(b), cl 4(3)(b), and cl 5(1) of sch 1 to th®I Act. Each of those
clauses provides that matter is exempt mattersifdisclosure ‘could
reasonably be expected to' have an effect refdoeid each of those
subsections. The issue which arises from the tmétion Commissioner's
reasons is whether he applied the correct tegla@ion to that phrase.

In making the submission that the Information Cossianer erred
in his approach to the phrase 'could reasonablgXpected to', senior
counsel for Apache relied heavily upon the decisibrthe Full Federal
Court in Attorney-General's Department & Australian Iron andsteel
Pty Ltd v Cockcrof{1986) 10 FCR 180.

In Cockcroft Australian Iron and Steel Pty Ltd had provided
information to the National Committee on Discrintina in Employment
and Occupation. The information was provided ocoafidential basis
and it included the reasons why Australian Iron 8tekl Pty Ltd had not
employed Mr Cockcroft. Access to the documents wasght by
Mr Cockcroft under th&reedom of Information Act 1982 (Cth).

One basis upon which the appellants claimed thatdibicuments
were exempt from disclosure was by relying upor8@.Xc)(ii) of the
Freedom of Information Act 1982 (Cth). In broad terms, s 43 provided
that a document was an exempt document if its @isce would disclose
particular information, the disclosure of which Ut reasonably be
expected to prejudice the future supply of infoiomat to the
Commonwealth or an agency for the purpose of theirgdtration of a
law of the Commonwealth ... or the administratioh matters
administered by an agency'.

The Administrative Appeals Tribunal rejected thepdafants’
arguments that various documents were exempt withs subsection.
Access was granted to those documents.

One aspect of the appeal to the Full Federal QouCockcroft was
based on a submission that the Administrative Algp€abunal had erred
in its approach to the words 'could reasonablyXpeeted to'. Bowen CJ
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41

42

43

and Beaumont J explained that the tribunal hadtbaidthe phrase 'means
whether it is more probable than not, looked amfian objective point of
view, that the consequences will follow' (189). eiffHonours held that
this was an error by the tribunal (190):

In our opinion, in the present context, the worcsuld reasonably be
expected to prejudice the future supply of inforordtwere intended to
receive their ordinary meaning. That is to sagythequire a judgment to
be made by the decision-maker as to whether iasanable, as distinct
from something that is irrational, absurd or ridats, to expect that those
who would otherwise supply information of the pmésed kind to the
Commonwealth or any agency would decline to dof $be document in
question were disclosed under the Act. It is umdbke to attempt any
paraphrase of these words. In particular, it idesirable to consider the
operation of the provision in terms of probabibtier possibilities or the
like ... [to do sQ] is, in our view, to place anwarranted gloss upon the
relatively plain words of the Act. It is preferaltio confine the inquiry to
whether the expectation claimed was reasonablydbase

Their Honours concluded, therefore, that by deparfiiom the terms
of the section (‘could reasonably be expected @0 requiring the
appellants to establish a case on the balanceobipilities, the majority
of the tribunal had erred. In a separate judgnengppard J agreed that
the appeal should be allowed. His Honour also idensd that it is
unwise to overanalyse a provision such as s 43(i)(and that there are
dangers in attempting to gloss the words of theéi@e¢194). But he
nevertheless suggested that the words meant thatettision-maker had
to have 'real and substantial grounds' for the expen, so that a balance
of probabilities approach was incorrect (196).

It was common ground that the approach take@aokcroftwas the
approach which the Information Commissioner shoudde followed.
That common ground is correct. 8earle Australia Pty Ltd v Public
Interest Advocacy Centrfl992] FCA 241; (1992) 36 FCR 111, 123 the
Full Court of the Federal Court approved the deaisn Cockcroft and
said of the words 'could reasonably be expected' tthey 'meant what
they said'.

Cockcroft was also followed in this court iManly v Ministry of
Premier & Cabinet(1995) 14 WAR 550 In Manly, Owen J held that
cl 4(3)(b) of the FOI Act did not require the deaismaker to conclude
on the balance of probabilities that disclosureldduave a particular
adverse effect. His Honour followed Sheppard thf@ockcroftand held
that the material before the decision-maker ne¢olde persuasive in the
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44

45

46

47

sense that 'it is based on real and substantiahgsoand must commend
itself as the opinion of a reasonable decision mgk&3).

As Owen J said iManly (573), and the Full Court of the Federal
Court said inSearle (123), there is no necessary inconsistency between
the approach taken i@ockcroft by Bowen CJ and Beaumont J and the
paraphrase of the legislation by Sheppard J irséinee case. The same is
true of the paraphrase of the legislationGantrelink v Dykstra[2002]
FCA 1442 [26], 'a realistic and material possipilit

Counsel for Apache properly accepted that no evoarld arise from
a decision based on such paraphrases as 'reahstimaterial possibility'
(ts 90). However, it would be more accurate tausoapon the words of
the statute (‘could reasonably be expected tdigrahan a paraphrase of
those words (real and substantial grounds'; &ealior material
possibility'). The words of the statute are atsteas clear as those
potential pleonasms. It will 'seldom be helpfuhdait will often be
misleading, to adopt some paraphrase of [statwt@rgs]: McKinnon v
Secretary, Department of Treasurflg006] HCA 45; (2006) 228 CLR
423, 445 [60] (Hayne J referring to a paraphraseeatonable grounds' as
'not irrational, absurd or ridiculous’).

Apache's submission was that the Information Comsioner erred
in his approach to the phrase 'could reasonabbBxpected'. Apache said
that the Information Commissioner's approach wasminor rephrasing
but a substantive error concerning the standaptadf. Apache referred
to several passages in the Information Commiss®nsubstantial
reasoning on this issue. In particular, Apacheussed upon the
Information Commissioner's consideration of theislen of this court in
Police Force of Western Australia v Winterto{Unreported, WASC,
Library No 970646, 27 November 1997) and upon [g#3he Information
Commissioner's reasons.

In Winterton, Scott J considered the standard of proof in retatito
cl 5(1)(b) of sch 1 of the FOI Act. In a passagetgd by the Information
Commissioner, ScottJ referred to the decision awénh CJ and
Beaumont J ilCockcroftand said:

With respect to their Honours, for my part, | cae 10 other sensible
meaning for the words ‘could reasonably be expectetthan to conclude
that the intention of Parliament was that the stathcbf proof should be
that it was more likely than not that such was thse. In any event,
whether that view is correct or not, the Westerrstéalian provisions, are
different to the Commonwealth Act in that the Conmwealth Act
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expressly refers to ‘prejudice’ in relation to th&ure supply of
information. The Western Australi&®©l Act has no equivalent provision
so that the reasoning referred to by Bowen CJ aalBiont J irAttorney
General's Department v Cockroftloes not apply to the case presently
under consideration. | am therefore of the vieat tor the purposes of the
relevant clause in the Western Australig®! Act, the standard is the
balance of probabilities so that the appellanttbasstablish that it is more
likely than not that the documents come withingkemption (12).

48 The Information Commissioner was placed in a dil@anmThe
reasoning of Scott J ikVinterton, if read literally, appears to be very
similar to the type of reasoning which the Full &ad Court inCockcroft
had held to be erroneous. Apache's ground of &gpkaherefore
asserted also that the Information Commissionerdpgudied an approach
which ‘required Apache to establish on the balasfcprobabilities the
matters necessary to satisfy that part of thefeastxemption prescribed
by each of those clauses'.

49 The conclusion reached by the Information Commission relation
to theWinterton decision was to separate the standard of proofwvititat
he described as two 'limbs', namely that (1) agreraust prove on the
balance of probabilities, and (2) that a certaitcome could reasonably
be expected [93]. As a matter of epistemic moagill it is arguable that
this approach was correct. In other words, it migh said that the
Information Commissioner needed to be satisfied gheertain outcome
could reasonably be expected. If the Informati@m@&issioner thought
that, on balance (ie on the balance of probalslitige did not reasonably
expect the outcome then it might be said that tatu®ry test has been
applied.

50 But, whatever the position in strict logic, to sked two different
standards of proof is apt to confuse and to misleddinister for
Immigration and Ethnic Affairs v Wu Shan Liang (282 - 283)
(Brennan CJ, Toohey, McHugh & Gummow JJ). The laggiroach to
provisions such as cl 4(2)(b) is simply to ask wketdisclosure 'could
reasonably be expected to' have the relevant effect

51 Although the Information Commissioner's attempt reconcile
Winterton with Cockcroft might have had the potential to lead to error, it
Is essential to consider the reasoning of the inédion Commissioner on
this point as a whole. Without a considerationthed remainder of the
Information Commissioner's reasons concerning theage ‘could
reasonably be expected to', the submissions byptake on a hew of a
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minute construction 'with an eye keenly attunethtperception of error'
(above at [29]).

52 The Information Commissioner first addressed theagd ‘could
reasonably be expected' in his consideration d{2)(b) of sch 1 of the
FOI Act, which began at [83]. Apache did not, @odld not, dispute that
there were a number of passages in that sectidheofeasons in which
the Information Commissioner took an approach eghrase which was
correct. These were as follows.

€)) In the heading immediately before [83] the infation
Commissioner correctly set out the requirement tdsclosure
[could] reasonably be expected to destroy or dishirthe [sic that]
commercial value' to which reference is made ih(2)(a).

(b) At [83], the Information Commissioner then @mtly set out the
test again.

(c) At [84], the Information Commissioner accurgtelescribed the
decision in Cockcroft that the words ‘could reasonably be
expected' should bear their ordinary meaning.

(d) At [85], the Information Commissioner referredthe decision of
Owen J inManly that 'could reasonably be expected' does not
have to amount to proof on the balance of proltaslibut that
evidence in support must be 'persuasive in theesthias it is based
on real and substantial grounds'.

(e) At [94], the Information Commissioner repeatkd observations
of OwenJ in Manly and described the case as 'the most
instructively expressed precedent'.

) At [102], the Information Commissioner descubas speculative,
Apache's claim that detailed descriptions contairiad the
Documents could be adapted and adopted by its ddomgeto
enhance their own operations. The Information C@sioner
described the claims as being 'that the disclosofethe
Information could reasonably be expected to destrogliminish
its commercial value'.

(9) At [105], the Information Commissioner referréd Apache's
submission relating to its costs in creating theciboents and
concluded that he was not persuaded that 'disdosmuld
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reasonably be expected to destroy or diminish amyneercial
value in [the Documents]'.

(h) At [106], the Information Commissioner concldd@at Apache
had not satisfied the requirements of cl 4(2)(b)rémation to
Documents 3, 4, 4A, and 9.

53 Considered in light of [52](a) - (h) above, [87P3] of the
Information Commissioner's reasons in relatiorh®Winterton decision
do not disclose that the Information Commissiongpliad the wrong
legal test. Rather, the Information Commissioriarted with the words
of the legislation as the test of 'could reasondimyexpected to'; he
referred to the decision @ockcroftwith approval; immediately after his
discussion oWinterton he explained that he was proceeding on the basis
'most instructively expressed' by Owen Manly (which, it was common
ground in this appeal, was the correct approaah]; lee concluded by
applying a test in terms of the words of the legish.

54 The approach taken by the Information Commissidaetl 4(2)(b)
of sch 1 to the FOI Act was not in error. For #eme reasons, the
Information Commissioner did not err in his appiodc cl 4(3)(b), and
cl 5(1) of sch 1, despite his references to théemases in his discussion of
the Winterton decision.

55 Finally, the correct test of 'could reasonably xpeeted to' was
applied in relation to cl 4(3)(b) at [123] and [129The correct test of
‘could reasonably be expected to' was appliedlatioa to cl 5(1)(e) and
cl 5(2)(f) at [162], [169] and [170]. This furthezinforces the conclusion
that the Information Commissioner's discussiorhefWinterton decision
did not lead him to apply a test of balance of pholities as ground 4.1
asserts, or lead him otherwise into an erroneoydicapion of the
statutory test. | consider a point made in retatio cl 5(1)(g) separately
below.

56 | reject ground 4.1.

57 Ground 4.2 asserts a separate, but related, emrorelation to
cl 4(2)(b). In relation to that clause, Apache sadbmitted before the
Information Commissioner that disclosure of the ments would reveal
information that has a commercial value to Apaadtiel(2)(a)) and that
disclosure could reasonably be expected to destrogliminish that
commercial value (cl 4(2)(b)).
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58

59

60

61

62

At [54](a) - (g), the Information Commissioner suammsed the
reasons for Apache's submission that disclosutbeoDocuments could
reasonably be expected to destroy or diminish tbemmercial value.
Those submissions broadly referred to a number ayswin which
competitors could use various information (see(bJJabout the Varanus
Island facilities to ‘enhance their operations' o(gd 4.2). The
Information Commissioner considered these mattaised in Apache's
submission but rejected them.

Apache argued that the Information Commissionetieghphe wrong
test in his rejection of these submissions in i@hato cl 4(2)(b) because
in considering some of Apache's submissions theorimdtion
Commissioner did not use the phrase 'could rea$piebexpected to'.
Apache pointed to a reference where the Informatommissioner said
that disclosure would not diminish the commercialue of the relevant
Documents because 'such discloswoeld not harm the Varanus Island
operations' [99] (emphasis added). Further, atO][1(103], the
Information Commissioner explained that Apache haly made
assertions that the relevant information was pdrtit® competitive
advantage [101], and concluded that he wat satisfied that those
documents contain sufficient detail to enable cditges to enhance their
own operations' [102] (emphasis added).

The Information Commissioner's primary point waattApache had
not identified any evidence to support its assestithat cl 4(2)(b) was
satisfied. This complaint was repeated at [1@&jain, | consider that to
be merely speculative'.

It would have been preferable if the Informationn@oissioner had
used the modal auxiliary verb 'could’ rather tiveould' in [99]. It would
also have been preferable if the Information Corsraiser had explained
(again) in [101] that he was applying a test ofuldoreasonably be
expected to'. But, to reiterate my comments ab@Ee= [51]), these
infelicities in the language used by the Informati@ommissioner must
be read in light of his reasons as a whole. Thmeulsl not be read with
eyes searching for error.

Paragraph 52(a) - (h) above sets out the reasonpshghnformation
Commissioner was applying a 'could reasonably Ipeeed to' test in the
context of cl 4(2)(b). His accuracy on these otberasions is a reason
not to infer error due to infelicities in language this section of his
reasons. But, in addition, the Information Commoiser's consideration
of cl 4(2)(b) proceeded in the following manner.
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64

65

66

67

(@) He summarised the submissions as involving amclthat
disclosure 'could reasonably be expected to desirogiminish
their commercial value': [54].

(b) He introduced his discussion of the argumemtseference to the
test of ‘could reasonably be expected': [94].

(©) He emphasised that cl 4(2)(b) uses the lessaravord ‘could’ in
‘could reasonably be expected' than the word 'wauld 4(2)(a):
[95].

(d) In relation to various of the arguments, heaited, and reiterated,
the cl 4(2)(b) test of 'could reasonably be expkdt®: [101],
[105].

A passage which is directly applicable here is ¢bemment in the
joint judgment of Brennan CJ, Toohey, McHugh andm@wow JJ in
Minister for Immigration and Ethnic Affairs v Wu Sln Liang (271).
After approving of a statement by the Full Cousdttthe decision-maker
had been aware of the correct test to apply, aatl ier reasons 'are
entitled to a beneficial construction' the joinigiment said this:

In other words, the delegate starts and finishdk thie correct test; it is
only some phraseology in between which provides blasis for a
conclusion that she had slipped from an assessoiaeal chance to an
assessment of balance of probabilities.

So too with this case. | reject ground 4.2.

Grounds 4.3 and 4.4 are, again, concerned witmgmhiaity in the
language used by the Information Commissioner.s Time, the focus is
on the reasons of the Information Commissioner eanag cl 4(3)(b).

In relation to cl 4(3)(b), Apache submitted thag tfisclosure of the
Documents could reasonably be expected to havedeerse effect on
Apache's business affairs for a number of reasth8][ One of those
reasons was that disclosure of information conogrniApache's
confidential operational procedures and faciligtss has the potential 'to
significantly impact' upon Apache's competitiveifons [113](b).

The Information Commissioner responded to this ssbion by
Apache concerning significant impact at [121]. that paragraph the
Information Commissioner referred to the submissiod then said that

Apache provided me with examples of ways in whishbusiness affairs
could be adversely affected by the disclosure efdlsputed documents
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69

70

71

72

but has not explained to me exactly how the disc®f any particular
information in the documents would have the adveftexts claimed.

The Information Commissioner then concluded at [1Rat he was not
satisfied that the disclosure of the Documents ay garticular

information in the Documents ‘could reasonably kgeeted to have the
adverse effects claimed'.

Ground 4.3 is a complaint by Apache that the Infaron
Commissioner required Apache to show that its cditiyee position
would be 'significantly impactedby the release of the relevant
Documents.

The Information Commissioner did not require Apatheahow this
at all. The reference to 'significant impact' wasreference to the
submissions made by Apache. In other words, Apadtnplaint in this
ground of appeal is not even to an infelicity ie hnguage used by the
Information Commissioner but to the language usgdApache itself.
The conclusion by the Information Commissionerl&t?]] states the test
in cl 4(3)(b) accurately and is irrefragable.

As to ground 4.4, Apache focused on the referenge the
Information Commissioner, in [121], to Apache'due to explain how
the disclosure of the disputed Documentsild have the adverse effects
claimed. Again, Apache pointed to the failure o tinformation
Commissioner to use the modal auxiliary verb 'codther than 'would'.

It is noteworthy that in Apache's written submissioof 25 June
2010 to the Information Commissioner, it was sutgpesthat the
disclosure of the Documentsduld, or could reasonably be expected to,
have an adverse effect on those [business] affpias'3.5(a)) (emphasis
added). It appears that the reference to 'wouldthe Information
Commissioner's reasons was in response to the ssioms from Apache.

In any event, the reference to ‘'would' by the Imfation
Commissioner needs to be considered in light ofréésons as a whole.
The Information Commissioner clearly said at [94dttcl 4(3)(b) required
a lower standard of 'could’. The Information Comssroner used a
heading immediately above [117], in relation tsthoint about cl 4(3)(b),
entitled 'Could disclosure reasonably be expectedhave an adverse
effect on the business affairs of Apache?'. Andstmimportantly, in
[122], where the Information Commissioner set oist ¢onclusions on
cl 4(3)(b), he applied the 'could reasonably beeetgd to' test from
cl 4(3)(b).
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75
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Grounds 4.3 and 4.4 are rejected.

Ground 4.5 is concerned with cl 5(1)(g). Apachd kabmitted that
the Documents contained exempt matter under thasisel because
disclosure could reasonably be expected to pregutie maintenance or
enforcement of a lawful measure for protecting mushfety. Ground 4.5
focussed, once again, upon the use of the wordidvouone paragraph
of the Information Commissioner's reasons [177§ time in relation to
cl 5(1)(g). After reciting Apache's argument imat®n to cl 5(1)(g), the
Information Commissioner concluded in that parafgrépat he did 'not
consider that the maintenance or enforcement aietimeasuresould be
prejudiced' (emphasis added).

Once again, this single inaccuracy needs to beireeontext. There
are three reasons why, in its proper context, #eeai ‘'would' rather than
‘could reasonably be expected to' does not meanthiealnformation
Commissioner erred in his approach to the subclause

First, Apache did not make any submissions speadlficoncerning
cl 5(1)(g). Rather, as the Information Commissionemarked in his
reasons, Apache repeated several of its submissionsespect of
cl5(1)(e) and cl5(1)(f) and said that those sugsmns applied to
cl 5(1)(g): [172]. The alleged flaws in his reaBwm in relation to
cl 5(1)(g) should therefore be read in light of tHeformation
Commissioner's approach to cl 5(1)(e) and cl 5(1)(The Information
Commissioner applied the correct test of 'couldoeably be expected to'
in relation to cl 5(1)(e) and cl 5(1)(f) at [1621,69] - [170].

Secondly, in the concluding sentence of [177], théormation
Commissioner turned his attention directly to d)f§) and held that the
Documents were not exempt under that subclausee Ifformation
Commissioner had earlier emphasised that in c{&(3nd cl 5(1)(f) the
word ‘'would' is not the same standard as 'couldomably be expected'
[95].

Thirdly, in the section of his reasons which | havsussed above at
[52] - [55], the Information Commissioner focused the meaning of
‘could reasonably be expected to' in clauses wimdtuded cl 5(1)
generally. Any alleged error in his discussioncb$(1)(g) must be read
in light of the clear view expressed earlier by th&ormation
Commissioner that cl 5(1) required considerationtitd phrase ‘could
reasonably be expected to": see, for instance [85].

| dismiss ground 4.5.
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Appeal ground 1: did the Information Commissioner reach conclusions
that cannot be sustained on the material that wasdfore him?

80 These issues concern grounds of appeal which atleges of law by
the Information Commissioner in reaching conclusiovhich could not
be sustained on the material before him.

81 It was once thought that the threshold for a swgfakslaim based on
this 'no evidence' type ground of review was ndisBad even if the
conclusions drawn from the evidence were 'demadbistransound’ or a
‘faulty (eq illogical) inference of fact'R v District Court of Sydney; Ex
parte White(1966) 116 CLR 644, 654 (Menzies J). It was alsd ghat
there will be no error of law provided that condius are ‘barely
conceivable' on the relevant materiddolland v Federal Commissioner
of Taxation[1999] FCA 1125; (1999) 42 ATR 418, 419 [7] (Lee J)

82 Although the threshold remains high, more recerthaities may
have liberalised the test. The approach whichow to be applied is
whether conclusions reached are ‘irrational, itagi and not based on
findings or inferences of fact supported by logigadunds': Minister for
Immigration and Multicultural and Indigenous Affaiis v SGLB[2004]
HCA 32; (2004) 207 ALR 12; (2004) 78 ALJR 992, 9388] (Gummow
& Hayne JJ); see alsBe Minister for Immigration and Multicultural
Affairs; Ex parte Applicant S20/20022003] HCA 30; (2003) 77 ALJR
1165, 1175 [52] (McHugh & Gummow JJ). It may battthere is now a
close association between this 'no evidence' gramdl the ground of
review which is usually described ¥&ednesbury unreasonableness: see
Australian Broadcasting Tribunal v Bond1990] HCA 33; (1990) 170
CLR 321, 359 (Mason CJ).

83 Grounds of appeal 1.2 and 1.4 which concerned tiesses were
abandoned (ts 115, 128). There were two remaignognds of appeal
brought by Apache from findings by the Informati@ommissioner. |
deal with each of these in turn.

84 The first ground of appeal concerns the findingtigy Information
Commissioner that Document 1l did not contain malethat has a
commercial value' to Apache: FOI Act, sch 1, @&)); ground of
appeal 1.1.

85 Essentially, the argument of Apache on this groah@ppeal was
that the Information Commissioner erroneously reado that the
information no longer had a commercial value beealigas contained in
Document 1 which had been superseded by Documennh&rmation
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Commissioner's reasons [66]-[67], [82]. Apachayss that the
superseded Document still contained information civhivas largely
current and which had commercial value.

The submission by Apache was essentially a simglegsm:
Document 3 has commercial value; Document 3 regiicdocument 1;
therefore Document 1 has commercial value. Theeniobvious flaw in
this syllogism. If the commercial value in Docurh8rrelated only to its
use, and not to the content of the informationlfitgaen Document 1
would have no commercial value once it was no lomgeise. This was
essentially the finding of the Information Commesear.

The reasoning of the Information Commissioner ilatren to this
point is set out from [55]-[82]. The Informatio@ommissioner
explained that Apache's submission was that therenaial value resides
in both the operational nature of the Documents, as welltlees
information (defined at [50](d)) contained in theodments [64].
However, the Information Commissioner concluded tha commercial
value of Document 3 wamnly in its operational value; there was nothing
in the underlying information which was itself asramercial value. The
Information Commissioner explained that his viewghti have been
different if Apache had been able to persuade hiat the Safety Case
documents ‘'contain[ed] some novel approach or quéati process,
strategy or matter that a competitor could usectoexe better results or a
more cost-efficient process' [79]. But that infatron was never
provided by Apache.

The Information Commissioner gave two examples wiilastrated
the distinction he drew between information whichswaluable because
it was operational and information which was valaabecause of its
content. Both examples were drawn from Apachdsnsssions. The
first example was that Document 3 would have comsiakvalue because
it would be included in any sale of Varanus Islas$ets as a current
operational document, required for the functionoighe facilities. But,
that commercial 'operational’ value was indepenadérithe value of the
information in the underlying Documents because dperational value
would remain even if the Documents were in the igutdmain [80].

The second example given by the Information Comiongs was in
response to a submission by Apache giving an apalbg top ten client
list which was superseded by a new list contairiirey same names but
updated phone numbers. The Information Commissierplained that
the analogy was inapt because the clients' names d@nmercial value
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due to the importance of the information to thefipability or viability of
the business. But that is not the case in relatio®ocument 3 [67].
Again, the point being made by the Information Cassioner was that
the commercial value of Document 3 was only iroperational use. The
value was not in the content of the underlying iinfation. Hence, the
replication of any content from Document 1 (whichsanot operational)
had commercial value in Document 3 only in its @pienal use.

The conclusion that Document 3 was a document watmmercial
value, but that Document1l was not, was open to Itlfermation
Commissioner. His 27 paragraphs of reasons on pbiat were a
principled justification for his conclusion.

Ground 1.1 is dismissed.

Ground of appeal 1.3 concerns the finding in refatito
Documents 3, 4, 4A and 9 that Apache would beyikelcontinue to use
those Documents after they were released, so tealoslure could not
'reasonably be expected to destroy or diminish tdomtmercial value'
FOI Act, sch 1, cl 4(2)(b); ground of appeal 1.3.

Apache had submitted to the Information Commisgidhat it had
incurred significant costs in creating the Docureeantd that those costs
would be lost, and commercial value in the Documewbuld be
destroyed or diminished, if the Documents were ldssxl. The
Information Commissioner rejected this argumer{iL@f] - [106], saying
that he was not persuaded that disclosure coukbnably be expected to
destroy or diminish the commercial value in the ments because
'‘Apache would still use, for example, the SMS [safenanagement
system] at each of its owned and operated faglifiO5)].

The submission on appeal by Apache was essentiedtythere was
no probative material before the Information Consmaser to support his
conclusion that Apache was likely to continue te tisose Documents
after they were released.

As with the previous ground of appeal, the 'no ena' ground upon
which this submission was based has a high thréslsse above [82].

| consider that there was probative material upohiclv the
Information Commissioner could have reached theclosion that
Apache would continue to use documents, such aSk®, and that his
conclusion was reasonable. The following reasowihthe Information
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Commissioner, itself based on probative materialppsrted his
conclusion.

(@) The Information Commissioner had concluded ttied only
commercial value in the Documents was their opanati value
(including copyright), not any value in the subjecatter of the
information itself, such as unique operational radthor novel
approaches: [81].

(b) The Information Commissioner also explained thagyood deal of
the material' in Documents 3, 4, 4A, and 9 is 'v&tg-specific".
[98].

(©) The Information Commissioner reiterated tha¢ ttommercial
value in those Documents lies in tloperation of particular
facilities: [98]. Further, the processing facédion Varanus Island
are typical of Apache's competitors' facilitiestire North West
Shelf region, and the basic process by which od gas are
extracted and processed is generally common to sath
facilities: [100]. This latter fact was not dispdt by Apache
(ts 100).

Each of these matters emphasises the significanttes documents
in anoperational sense only rather than in relation to any uniquemes
subject matter. Each therefore provides probasugport for the
conclusion of the Information Commissioner that épawould continue
to use documents such as the SMS in its operatiems if the Documents
were disclosed.

| would dismiss ground 1.3.

Appeal grounds 2, 3, 5, 6, 7: did the InformatiorlCommissioner otherwise

misconstrue the FOI Act?

99

100

101

These five grounds of appeal raise the questionthehethe
Information Commissioner misconstrued various siovis of the FOI
Act. Each of these grounds are considered inlkialow.

Ground of appeal 2 alleges that the Information @asrioner failed
to ask, and answer, the question whether the irgbom in Document 1
had a current commercial value to Apache.

The question raised by cl 4(2)(a) is whether dsate of the matter
would reveal information that has a commercial galo a person. The
Information Commissioner concluded at [82] that teguirements of
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cl4(2)(a) of sch 1 of the FOI Act were not saédfiin relation to
Document 1. Hence, Document 1 could not be examgder cl 4(2) of
sch 1.

102 In Re Sitel Australia Pty Ltd and Employment Advocd2005]
AATA 617; (2005) 40 AAR 552, 561 [49], the SenioreMber of the
Administrative Appeals Tribunal considered the megrof 'information
having a commercial value' in s 43 of theeedom of Information Act
1982 (Cth). The Senior Member suggested that the term 'comailerci
value' has two meanings: (1) if it is valuable tlog purposes of carrying
on a commercial activity in which the entity is eggd; and (2) if a
genuine arms-length buyer is prepared to pay taiolthe information.

103 There is always a danger in attempting to provideraplete factual
taxonomy of the circumstances which fall within tatgtory term,
especially one as broad as 'commercial value tersop'. However, it
was common ground that these two senses were anopaiape
description of '‘commercial value'. They approxienghe well known
economic division between value in use and valuexchange: Adam
Smith, The Wealth of Nations (1998 reprint) 34.

104 Senior counsel for Apache submitted that the In&drom
Commissioner had failed to address commercial vatueither of the
senses described iRe Sitel and had not reached any conclusion
concerning whether the information in Document I @ commercial
value.

105 This ground of appeal can be dealt with simply. rstithe
Information Commissioner directly addressed thesssnin which
information could be valuable at [55]. He desalilblee two instances of
commercial value which are set out Re Sitel The Information
Commissioner then addressed the two senses in wpabhe submitted
that the information in the Documents was comméycialuable; in the
operational nature of the Documents and in therméadion itself: [64].

106 The Information Commissioner held (as Apache hatteded) that
Document 1 had been superseded as an operatiocaimdat: [66].
Hence, no commercial value could derive from austaf Document 1 as
an operational document, since it was not of ttats.

107 As for whether information in Document 1 could hasemmercial
value apart from its (superseded) operational vathe Information
Commissioner explained that his preliminary condusad been that the
underlying information did not have commercial &alu[67]. At
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[68] - [81] the Information Commissioner then calesed, and assessed,
Apache's responses to his preliminary view and Apacsubmissions
why the information in the Documents had a comnaérealue. He
concluded at [82] that Document 1 did not satidfg tequirements of
cl4(2)(a). The issue in cl4(2)(a) is asked, aambwered, by the
Information Commissioner in relation to Document 1.

Appeal ground 2 is dismissed.

Ground of appeal 3 alleges that the Information @ssioner erred
by failing to ask a relevant question concerning(2)) of sch 1 of the FOI
Act. The question which Apache said the Informati@ommissioner
failed to ask was whether theompilation of information in the
Documents had a commercial value to Apache andhghéte disclosure
of each compilation could reasonably be expectethetodestroyed or
diminished by disclosure.

At [62] the Information Commissioner concluded thafiormation
which is in the public domain has no commercialueathat can be
destroyed or diminished by disclosure. Hence, ledd hthat the
information which was in the public domain was retempt from
disclosure under cl 4(2) of sch 1.

The submission by Apache in the third ground ofegppvas that it
was not sufficient for the Information Commissiorter conclude that
some of the information in the Documents was alyesgdthe public
domain, because traggregation of the information in those Documents
was not in the public domain. The Information Cossioner should
have asked whether the commercial value of thernmdtion as a
compilation would be destroyed or diminished by disclosure.

There is no reference in cl 4(2) to a compilatidninbormation as
something of commercial value. 8earlethe Full Court of the Federal
Court described a submission which had been matteetddministrative
Appeals Tribunal in relation to s 43(1)(b) of theeedom of Information
Act 1982 (Cth). The Full Court quoted from the conclusions of the
tribunal that this "compilation" argument ... seefo circumvent the
application of that section and is contrary to theention of the Act'
(124). The Full Court of the Federal Court did detide whether this
conclusion was correct, although it did not casy awoubt on this
conclusion of the tribunal either. The decision tbé tribunal was
overturned on a different point (the failure by ttrébunal to make
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findings concerning whether the nature of and teghes used irbearle's
tests had commercial value).

| have doubt about the conclusion of the tribunabearle and the
conclusion of the tribunal irRe Public Interest Advocacy Centre &
Community Services (No A)1991) 23 ALD 714, 724, that a ‘compilation
argument’ would circumvent freedom of informatiomgiklation.
Clause 4(2)(a) provides that 'matter' is exempttenat its disclosure
would reveal 'information ... that has a commergalle to a person'. A
compilation of material may have commercial valodependent of the
value of the individual parts of the material. Wh8amuel Johnson
publishedA Dictionary of the English Language there was no value in any
individual word, or perhaps even any individualrgnbut the compilation
was immensely valuabldt is, at least, arguable that such a compilatson |
'information’ independent of the information in amglividual word or
entry: comparé€ox v Land & Water Journal Company{1869) LR 9 Eq
324, 332 (Sir Malins VC).

It is strongly arguable that disclosure of a coamin of publicly
accessible material would be a disclosure of exengiter within cl 4(2)
unless (i) the disclosure of the compilation wootat reveal any further
information beyond the publicly available materiak, (i) unless the
information revealed has no commercial value tesgn; or (iii) unless
the commercial value is not such that it could oceably be expected to
be destroyed or diminished by disclosure.

Although this was the first basis upon which Landed Rogers
resisted appeal ground 3, it is not necessary ®rtandecide this point
because this ground of appeal fails for a differeason. Apache simply
made no submission before the Information Comnmesiohat there was
any value in publicly available information as anmlation.

Senior counsel for Apache submitted that it was ltifermation
Commissioner who 'put this very argument into play' concluding,
consistently with the authorities, that informatiahich is in the public
domain has no value that can be destroyed or dsimaai by disclosure
(ts 243). But the onus was upon Apache to satikg/ Information
Commissioner that information in the Documents &admmercial value
to a person which it could be reasonably expectedidvbe destroyed or
diminished by disclosure.

If Apache wanted to prove that there was some cawialesalue in
the material as a compilation then it needed taieddvidence and make
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submissions on that point. Apache neither prodweadence, nor made
submissions, on this compilation issue. The Inftram Commissioner
did not make an error by failing to address eviégemcsubmissions which
were not before him,

Appeal ground 3 is dismissed.

Ground of appeal 5 concerns whether the Informaflommissioner
erred in relation to cl 4(3)(b) by treating thepstehat Apache might take
to correct any misinformation that might arise fridme use of the released
Documents as counteracting any adverse effect thstlosure of
information about Apache's business affairs coasonably be expected
to have on those affairs.

Apache had submitted to the Information Commisgiotieat
information in the Documents could reasonably bpeeted to have an
adverse effect on Apache's business affairs becausegnificant risk
exists of uninformed public debate taking place anginformation
spread regarding Apache safety facilities, systemxcesses and
procedures’: Apache's 25 June 2010 submission8, 5®).

It might be thought that disclosure of this infotroa would be
likely to reduce the risk of uninformed public debate and misinfotiora
rather than increase it. Further, a competitont'me deception' could
provide misinformation whether or not the Documentgere
disclosed: [104]. These were perhaps the reasdrystine Information
Commissioner requested specific details from Apacbecerning how
uninformed public debate or misinformation coulccwcas a result of
disclosure.

As the Information Commissioner observed, althobhghrequested
Apache to provide specifics, Apache did not do Ent8]. The
Information Commissioner was left with the asserttbat disclosure of
the Documents could somehow permit uninformed pubkbate and
misinformation.

At [119] the Information Commissioner accepted tihas possible
for any information or document to be taken outofitext but said that
he considered that it was open for Apache to coaeg misinformation
or to add the appropriate context through its webasnd media releases,
as it has taken the opportunity to do on a numbeccasions in the past.

Apache submitted that any steps that it could takeorrect any
misinformation are a matter of speculation and iarelevant to the
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guestion of whether disclosure of information abisitbusiness affairs
could reasonably be expected to have an adverse eff those affairs.

Once again, the conclusions of the Information Cassimner on this
point must be taken in the context of the restisfreasons. Apache had
made a submission, which might be thought to bentesintuitive, that
disclosure of information in the Documents couldnpé uninformed
debate and misinformation.  The Information Comroissr had
requested specifics. He had received none. A®][lthe Information
Commissioner postulated that it was 'possible' gy information or
document to be taken out of context (not that hd hareasonable
expectation of that: see [104]) but, based onfimding of fact that
Apache had corrected misinformation and added a@pjate context in
the past, he concluded that it was open for Apactao so in the future.
This was relevant to whether there could be a redde expectation of
any adverse effect of disclosure on Apache's basimdfairs. And the
Information Commissioner's conclusions of fact dms tpoint were
conclusions which were open to him.

Ground of appeal 5 is dismissed.

Ground of appeal 6 alleges that the Information @asBioner
misconstrued cl 5(1)(e) and cl 5(1)(f) and errorsipuequired Apache to
establish that a particular kind of harm or conseqges would follow
from the release of the Documents. It was subdittat the Information
Commissioner ought only to have required Apacheestablish that
disclosure 'could reasonably be expected to endahgdife or physical
safety of any person' or 'could reasonably be drdeto endanger the
security of any property' under those subclauses.

Apache's 25 June 2010 submissions commenced wghmant
concerning why, contrary to the Information Comnassr's preliminary
view, the Documents were said to be exempt undéi(1g(e) and
cl 5(1)(f) of sch 1. The submissions set out infation in the Documents
relevant to those clauses and the risks posed byrdlease of that
information. The submissions were that the Documenntained matter
the disclosure of which could reasonably be expetdesndanger the life
or physical safety of any person (cl 5(1)(e)) omldoreasonably be
expected to endanger the security of any propelty(()(f)).

The Information Commissioner set out the submissiand his
consideration of cl5(1)(e) and cl 5(1)(f) at [156171]. Apache's
ground of appeal 6 alleged that the Information @wssioner incorrectly
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required Apache to prove that disclosure couldaeakly be expected to
cause the harm described in those clauses (halife tr physical safety
or harm to property) if disclosure occurred. Apacbkaid that the
Information Commissioner did not apply the statyttest of whether
disclosure could reasonably be expectedetdanger life or physical

safety, or security of any property. Apache foedsgarticularly upon
two paragraphs of the reasons of the Informatiom@sioner, [162]

and [164].

130 At [162], the Information Commissioner said thddaling.

Documents 1, 3, 4, 4A and 9 will be exempt undausés 5(1)(e) and
5(2)(f) if their disclosure could reasonably be ested to cause the harm
described in those provisions. | accept the Applis submission that, in
the context of clause 5, whether disclosure ofdbeuments in question
could reasonably be expected to result in the l@damed, is to be judged
objectively in light of all relevant information.

131 At [164], the Information Commissioner said this:

| accept that there are inherent dangers in workimgnd around Varanus
Island and that any accidents, sabotage or attacthe Facilities could

have potentially catastrophic consequences. Howéwe question for my

consideration is whether those consequences tompegk and property

could reasonably be expected from the disclosurBafuments 1, 3, 4,

4A and 9.

132 These paragraphs do not demonstrate that the lafmm
Commissioner asked the wrong question in relationclt5(1)(e) or
cl 5(1)(f). Once again, they must be put into eaht That context
includes the following matters.

(@) The Information Commissioner began his disaussnf these
subclauses by setting out the submissions in ogldd them. On
numerous occasions he referred to the requirerhanhtdisclosure
could reasonably be expected @éndanger' life or physical safety
of any person or security of any property: [15[160(c)],
[160(d)].

(b) The statement by the Information Commissiome[162] to 'the
harm described in those provisions' must be regether with the
provisions to which he refers. Those provisionterrdo the
endangerment of any person's life or physical gafet
endangerment of the security of any propertys Hat an abuse of
language to refer to this endangerment as a tygeuoh. In any
event, there is no other harm described in thoseigons.
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At [167], the Information Commissioner referrem whether the
publicly available information in the Documentsutbreasonably
be expected to have thaffects claimed in clauses 5(1)(e) and
5(1)(f)' (emphasis added). The Information Commoissr was
here referring to 'effects’ (ie of endangermentgrchangeably
with his earlier reference to 'harm'. Any objentto the use of the
word 'harm' in [162] must be read together with téference to
‘effects' here.

The passage to which Apache objects in [164refaced by the
words 'l accept that there are inhergarigers (emphasis added).

The reference in [164] to 'potentially cataghic consequences'
uses the same language that Apache used in itsisgiom of
25 June 2010 at par 1.68. It appears to be aereferto Apache's
submission. In any event, Apache was correct tectithe
Information Commissioner's attention to possiblassmuences of
disclosure, since that information could be relévao an
assessment of whether disclosure could reasonabéxjpected to
endanger life or physical safety of any person mdamger the
security of any property.

At [169] the Information Commissioner concludétht some of
the information in the Documents could, if disclds&easonably
be expected tendanger the life or physical safety of persons and
the security of Apache's property’ (emphasis addedjere,
Apache did not dispute that the Information Commorssr was
applying the correct test.

At [170], the Information Commissioner agairfereed to, and
excluded from disclosure, information which 'covééisonably be
expected tendanger the life or physical safety of any person or
the security of any property' (emphasis added).ai\gApache
does not dispute that this was a correct applicadibthe test in
cl 5(1)(e) and cl 5(1)(f).

Once [162] and [164] are read in context, the Imiaiion Commissioner
did not misapply the test in cl 5(1)(e) or cl 5¢Lif sch 1 of the FOI Act.

133

For completeness, | should also address a furtihianission made

by Apache concerning the Information Commissionewrgrbal

formulation of his findings at [170]. Apache's subsion on this point
was made as part of ground of appeal 1.4 whichandoned. However,
in oral submissions senior counsel for Apache reterto this verbal
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formulation, although saying that the submissiors waly because 'it is
related to the earlier paragraph, 164’ (ts 123).

The complaint concerned the division by the Infdiora
Commissioner in [170] of the information in the Dowents into two
categories relevant to possible dangers. The fogtegory was
information relevant to gradual damage or natunané (corrosion,
storms, earthquakes). The second category wasmafmn relating to
Instantaneous damage or malicious damage (eg fiexgosion). The
distinction between these two categories was asfigna distinction
between matters for which planning might be eagemdual damage and
natural events) and matters for which planning migg more difficult
(instantaneous or malicious damage).

Senior counsel for Apache rightly pointed out ttiegse categories
do not derive from the provisions of sch 1 of ti@l Act. But it was not
suggested, nor could it be suggested, by Apache thiea Information
Commissioner had erred in his finding of fact thdisclosure of
information relating to gradual damage or naturaéngés could not
reasonably be expected to endanger the life oriqddysafety of any
person or the security of any property.

Appeal ground 6 is dismissed.

Ground 7 of the appeal concerns whether the Infooma
Commissioner made errors of law in considering Wwhietunder cl 5(1)(g)
of sch 1 of the FOI Act, disclosure of informati@montained in the
Documents could reasonably be expected to prejudeenaintenance or
enforcement of a lawful measure for protecting pushfety.

Before the Information Commissioner, Apache suladitthat the
Documents contained exempt matter within cl 5(1f)sch 1 because
disclosure of the matter in the Documents couldarably be expected to
prejudice the maintenance and enforcement of aulawfeasure for
protecting public safety. The lawful measure totect public safety
which Apache submitted would be prejudiced wasaligity to restrict
access to Varanus Island and to material descrikineg facilities on
Varanus Island [177].

The Information Commissioner doubted whether 'Agachbility to
restrict access to the Facilities and/or informatabout the Facilities'
could be described as a lawful measure for protggiublic safety [177].
The Information Commissioner concluded that thatintemance or
enforcement of those measures would not be pregddiy disclosure of
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the Documents because those measures would remapolace. He
emphasised that unlike cl 5(1)(a), the provisiohsl &(1)(g) do not refer
to prejudice to the 'effectiveness' of the measurésstead, cl 5(1)(g)
refers to prejudice to the 'maintenance and enfoecd’ of measures
(lawful measures for protecting public safety).

Apache submitted that the reasoning of the Infolonat
Commissioner in relation to cl 5(1)(g) is flawed four reasons.

(1) The Information Commissioner took too narrow approach to
cl 5(1)(g) by confining the concept of 'public dgfaen the phrase
‘a lawful measure for protecting public safety' 'safety from
violations of the law or breaches of the peacppeal ground 7.1.

(2) The Information Commissioner failed to answee guestion of
whether restricting access to the information waslaaful
measure for protecting public safety': appeal gdot.2.

(3) The Information Commissioner's reason for degd that
maintenance or enforcement of the measures would beo
prejudiced - his reason that those measures weuab@in in place
- does not answer the question whether maintenamice
enforcement of the measures could reasonably becteg to be
prejudiced: appeal ground 7.3.

4) The Information Commissioner incorrectly uskd tvords 'would
be' rather than 'could reasonably be expectedli¥]{ appeal
ground 4.5. | have dealt with this point abov§grzd] - [79].

As to (1) (appeal ground 7.1), it was submittedApache that the
Information Commissioner had relied on the decisiafi the
Administrative Appeals Tribunal iRe Thies & Department of Aviation
(1986) 9 ALD 454 in reaching his conclusion thab@)(g) 'is intended to
safeguard lawful measures put in place to protedilip safety from
violations of the law or breaches of the peace'.

In Re Thies Captain Thies was piloting an aircraft when heeneed
a message from his employer. The message wasnitéetw to him by
radio from the Department of Aviation. A disputese between him and
his employer about the content of the message aifaphies sought from
the Department of Aviation copies of the transcrgdt that radio
communication under thereedom of Information Act 1992 (Cth). One
ground upon which the Department of Aviation resistaccess was
s 37(2)(c) of that Act which provided that a docutnes exempt from
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disclosure if its disclosure 'would, or could razeloly be expected to,
prejudice the maintenance or enforcement of lawhdthods for the
protection of public safety’. The Full Tribunal nauded that the
transcript was not an exempt document, sayingdheing at [37]:

In our view, Mr Cavanough [as his Honour then wiastorrect; ‘public

safety' in s 37(2)(c) does not extend beyond sdfety violations of the

law and breaches of the peace. It does not exieradr travel safety,

except to the extent that might be put at risk lighsviolations or

breaches. Possibly, if disclosure of the transcwwuld, or could

reasonably be expected to, endanger the lives eopkiysical safety of
passengers and crews of aircraft, it would be amgt document under
s 37(1)(c).

Senior counsel for Apache and senior counsel fodeaand Rogers
made extensive submissions concerning the corresioiethe decision in
Re Thies. There are several (related) difficulties with tippeach of the
tribunal in Re Thies The first difficulty is that there is no obvious
linguistic construction of cl 5(1)(g) which woulepnit the words 'public
safety' in that subclause to be read as if thegrred only to 'safety from
violations of the law and breaches of the peace'.

The second difficulty is that the heading to clahich forms part of
the relevant interpretative material$ntérpretation Act 1984 (WA)
s 19(1)) is 'Law enforcement, public safety andoprty security'. It does
not suggest any limitation on the concept of publafety to safety only
from violations of the law and breaches of the peadhe reference to
law enforcement as a separate category suggestpubbc safety' should
have a broader meaning than violations of the lad lareaches of the
peace.

The third difficulty is that cl 5(1)(a) and cl 5(b) are concerned
with situations where disclosure could reasonalayekpected to impair
or prejudice (respectively):

(1) the effectiveness of lawful methods and proecedun relation to
contraventions or possible contraventions of the (@efined as a
failure to comply with the law: cl 5(5)); or

(i) investigations of a possible contraventiortiod law.

The words 'measure for protecting public safegngtin contradistinction
with the focus in cl 5(1)(a) and cl 5(1)(b) on lawlThis suggests that
‘public safety’ should not be interpreted narrot@lynean only violations
of the law and breaches of the peace.
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Consequentialist arguments were also made thapuhmose of the
legislation would be defeated by a constructionomsistent with
Re Thies It was suggested that a construction incondistéh Re Thies
would render a vast array of documents that wothérvise be available
to be exempt because the agency involved (thegydhe fire brigade, the
ambulance service) would say that the documents Bame connection
with public safety.

If this were correct then there would be a seriooisflict with the
nature and purpose of the FOI Act, as an Act argdtindamental reform
of democratic government which | have describedvabat [18] - [19].
But the spectre of large swathes of documents bglthose authorities
being exempt is one which might be unlikely to duate. It is
impossible to know without evidence on the issuet b might be
expected that (i) not all documents held by thagmnaies will be related
to measurefor protecting public safety (ie a causal requiremeigitmot
be satisfied); and (ii) disclosure of those docutsemight not be
reasonably expected tprgudice maintenance and enforcement of a
lawful measure for protecting public safety.

On the other hand, there are consequentialist agtsmwhich
oppose thdrke Thiesconclusion of a narrow reading of 'public safetiyi.
the final sentence which | quoted above, the t@byhaces an immediate
gualification on their own narrow construction pdiblic safety' to cover a
possible circumstance where the lives or physiafgtg of passengers and
crews of the aircraft were shown to be in dangdihis qualification
apparently applies even if the measure is not fotegting violations of
the law or breaches of the peace.

For these reasons, if the correctness of the Irdbom
Commissioner's decision on cl 5(1)(g) were to ddpepon the narrow
construction adopted iRe Thies then | might have had doubt whether to
follow that decision.

However, despite extensive submissions on thistpaimd although
this point was at the forefront of submissions lpaghe and Lander and
Rogers, it is not necessary to decide the correstofRe Thies Nor is it
necessary to decide whether the words 'protecfigulolic safety' should
be read down in some manner to prevent the purpaflsése FOI Act
being undermined. | do not express any conclusiothese points.
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151 The reason why it is unnecessary to decide thistpsibecause, as
senior counsel for Lander and Rogers submittdts Information
Commissioner's decision did not depend upon it.

152 Apache had relied only upon one 'lawful measure gfaatecting
public safety’, the maintenance and enforcemenwho€h it said could
reasonably be expected to be prejudiced. That uneasas 'to restrict
access to the Facilities and to material descriltivegg Facilities' [172],
[177]. At[177] the Information Commissioner as®dhthat this measure
was a lawful measure to protect public safety. His dosion in that
paragraph was expressed as follows:

[E] ven if Apache's ability to restrict access to the Faeditcould

arguably be described as a lawful measure or mesgarprotect
public safety - which in my view idoubtful - | do not consider that
maintenance of those measures would be prejudidediphasis
added)

153 Paragraph 177 is the only place at which the In&biom
Commissioner expresses a conclusion on whetherh&moeasure was
a 'lawful measure ... to protect public safety’. Wuads 'even if' and his
expression of doubt do not constitute a rejectioApache's argument.

154 In supplementary written submissions which | ingitan this point,
Apache argued that this interpretation of the Imiation Commissioner's
decision ‘'would make redundant the preceding dsons (in
paragraphs 173 - 176 of the Reasons) of the pragerpretation of
"public safety"™. It is true that those paragraping not essential to his
reasons for decision, although the common phradegter dicta’
(something said, by the way) might be a better masen than
'redundant’. Those paragraphs explain the reasgntle Information
Commissioner had doubts about whether Apache'sureass 'a lawful
measure ... to protect public safety’. But the Imfation Commissioner's
conclusion did not depend on a construction ofvtloeds 'public safety'

because he assumed that Apache's measure felwithse words.
155 Appeal ground 7.1 is dismissed.

156 As to appeal ground 7.2, numbered (2) at [140] abtivs must be
dismissed for the same reason. The ground of afipetahe Information
Commissioner failed to answer the question of wérethstricting access
to the information was a lawful measure for praterpublic safety must
be dismissed because the Information Commissioregrndt need to
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decide that point. He had assumed it in favouApéche but decided
against Apache on other grounds.

Ground of appeal 7.2 is dismissed.

Appeal ground 7.3, numbered (3) at [140] aboveerésghat the
Information Commissioner's conclusion concerning 5(&)(g) is
'perverse’. | take this reference to be to theimploof review which has
been described 'gross error, manifest illogicalapd unreasoned
perversity': Azzopardi v Tasman UEB Industries Lt1985) 4 NSWLR
139, 151 (Kirby P). | have discussed these priesipf judicial review
above at [82].

In order to determine whether the conclusion isvgese, in the
modern sense in which that term must be understbmdagain necessary
to place in context the Information Commissiondgsision on this point.
The Information Commissioner concluded that sinte measures for
protecting public safety would remain in place, thmaintenance or
enforcement of those measures could not reasonsblgxpected to be
prejudiced by disclosure of the Documents.

The relevant context of the Information Commissitseéecision is
the ways in which Apache submitted that maintenawcenforcement of
its measures for protecting public safety (ie itsn4dlisclosure of
documents 'to restrict access to the Facilities tanchaterial describing
the Facilities') could reasonably be expected tpregidiced.

The reasonable expectation of prejudice relied upoApache arose
from four matters which the Information Commissioset out at [160]:
see also [172]. Those matters ([160](d) - (g))cawned issues such as
individuals intent on causing harm, attacks oniaaitprocess juncture
points central to the operation of the facility,tioaal security and
transnational terrorism concerns.

The Information Commissioner addressed those msatter his
consideration of cl5(1)(e) and cl 5(1)(f). He dveghat some of the
information in the Documents concerned matterstinglao the security
and protection of the facilities from persons witfalicious intent. He
described matters such as the layout of the f@slibn Varanus Island,
facility schematics, process flow diagrams, and steck level and
location of hazardous substances: [168] - [16Bjat information is not
publicly accessible and the Information Commissioaecepted that it
could assist in aiding any planned attack on tlditias. He listed that
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information in an appendix to his decision and edeld it from
disclosure: [169].

It was in this context that the Information Comrmoser in [177]
turned to consider Apache's submission that itsnteaance and
enforcement of a lawful measure for protecting mukdafety (ie
restricting access to the facilities and materiaésalibing the
facilities: [172]) could reasonably be expectedb® prejudiced by the
matters mentioned above (such as individuals irdergausing harm).

The Information Commissioner's reference at [1#¥]at lack of
prejudice because 'those measures would remailade’'pwas a reference
to the fact that, as a consequence of the InfoamaGommissioner's
decision not to allow access to information concgnthose matters,
Apache's measures for restricting access to thditiesc and material
describing the facilities would remain in placehisl conclusion follows
as a matter of common sense. It is not '‘perverse’.

Appeal ground 7.3 is dismissed.

Appeal ground 8: did the Information Commissioner fail to observe the

requirements of 'procedural fairness'?

166

167

168

These final grounds of appeal (grounds 8.1 and 8s¥entially
concern whether the Information Commissioner failenl afford
procedural fairness to Apache. The essence of gacomplaint was
that the Information Commissioner's procedure fiatte give Apache the
opportunity to make oral submissions or to presgpert evidence.

Ground of appeal 8.1 referred, apparently sepgratedm the
allegation of procedural unfairness (par 8.2), noaleged failure by the
Information Commissioner to give the appellant asoable opportunity
to make submissions. As | explain below, Apachd bansiderable
opportunity to make submissions and it did makes&utial submissions.
In oral argument it was clear that this ground @peal was also
concerned with alleged procedural unfairness blnéaito give Apache
the opportunity to present oral submissions or gx@adence.

The underlying nature of this submission is wellokm in this
branch of administrative law. Submissions suchtras are usually
characterised by labels such as procedural ‘farnéasir' hearing, and a
common law duty to act ‘fairly’. There are dangessociated with this
common nomenclature. One danger is that the usefakences to
‘fairness' could be taken as an invitation for #ygplication of an
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unrestrained, idiosyncratic discretion. Lawton hds suggested that
defining fairness in this area is '[llike definiag elephant, it is not easy to
do, although fairness in practice has the elepleagtiality of being easy
to recognise':Maxwell v Department of Trade & Industry1974] 1 QB
523, 539.

169 It may be that the umbrella concept of ‘fairnesstracts from the
guestion of the requirements of the modern congkpatural justice. But
whatever language is preferred it is clear thatagsessment of the justice
which is 'natural' or the procedure which is 'fesran assessment which
must focus closely upon the statutory framewonk.Kiba v West(1985)
159 CLR 550, 584, Mason J said that where a decisimnade by statute,
'the application and content of the ... duty tofaaoly depends to a large
extent on the construction of the statute'.

170 It is not the case that every tribunal is requit@@xercise the same
procedure in order to afford natural justice toastyn ‘what the procedure
Is to be in detail must depend on the nature otribenal’ and full effect
must be given 'to the particular statutory framdwuaithin which the
proceeding takes place': Mobil Oil Australia Pty Ltd v Federal
Commissioner of Taxation(1963) 113 CLR 475, 503 - 504 (Kitto J);
University of Ceylon v Fernand§1960] 1 All ER 631, 637 (PC). All of
the circumstances must be considered in that framlewncluding the
nature of the inquiry and the subject matter ofitiogiiry.

171 The statutory framework for hearings by the Infotlioa
Commissioner is set out in s 70 of the FOI Act.afl$ection provides:

70. Procedure

(1) In order to deal with a complaint the Commisgio may obtain
information from such persons and sources, and nmakeh
investigations and inquiries, as the Commissiohieks fit.

(2) Proceedings are to be conducted with as littlenality and
technicality, and with as much expedition, as thguirements of
this Act and a proper consideration of the matteeore the
Commissioner permit, and the Commissioner is nohddy rules
of evidence.

(3) The Commissioner has to ensure that the padiascomplaint are
given a reasonable opportunity to make submissitinsthe
Commissioner.
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4) The Commissioner may determine the procedurenfeestigating
and dealing with complaints and give any necesdizegtions as to
the conduct of the proceedings.
(5) For example, the Commissioner may -
@ deal with the complaint without holding formal
proceedings or hearings;
(b) direct that all submissions are to be in wgtin
(© require parties to attend compulsory confersence
(6) If a party is required or permitted to appebefore the
Commissioner the party may be represented by & jpegatitioner
or by any other person.
172 Section 70 does not remove the need for an orainged one is

otherwise required, in all the circumstances, foea@sonable opportunity
to make submissions: s 70(3). However, it isifigant that it is implicit
in s 70 that the reasonable opportunity to makemssglons need not
always involve oral submissions and that the Inftrom Commissioner
has a discretion to direct that submissions beriting (s 70(5)(b)). That
discretion must be exercised judicially, but onéevent factor is the
requirement that proceedings are to be conductdtasimuch expedition
as the FOI Act and proper consideration of the ensttbefore the
Information Commissioner permits (s 70(2)).

173 The lack of a requirement in s 70 for an oral hepalways to be
afforded to a party is consistent with earlier autly: Heatley v
Tasmanian Racing & Gaming Commissio(l977) 137 CLR 487, 516
(Aickin J); White v Ryde Municipal Counci[1977] 2 NSWLR 909, 923
(Reynolds JA). Again, the question is what is s in all the
circumstances, in the context of the relevant staguframework.

174 One circumstance in which, within the statutoryrfeavork, natural
justice could require an oral hearing is where @hisr a 'real issue of
credibility or a significant conflict of evidence': Re R H Burton;
Ex parte Steven Burns t/as Burns Corporatiofunreported, WASCA,
Library No 980154, 6 February 1998) 21 (Malcolm.C4 circumstance
which involves issues of credibility is importantf a finding is to be
made that an individual's evidence is disbelieveshtnatural justice may
require that the individual be given the opportyrtib respond to the
allegation in person.
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Another relevant circumstance is the extent ofapgortunity which
a party has had, or has been given, to presertewsubmissions. In this
case, the Information Commissioner had submissfam® Apache as
follows (see [33] of the Information Commission@gasons):

(@) Apache's submissions in its letter to the Dimpant dated
30 October 2008;

(b) Apache's submissions in its letter to the fricting Information
Commissioner dated 22 January 2009;

(©) Apache's submissions in its letter to the @ffit the Information
Commissioner dated 5 June 20009;

(d) Apache's submissions in its letter to the @ffit the Information
Commissioner dated 8 July 2009; and

(e) 51 pages of written submissions accompanyintgtéer dated
25 June 2010.

The 25 June 2010 written submissions were in respdo the
Information Commissioner's preliminary decision @hi had been
communicated to Apache. In Apache's 25 June 20w submissions,
par 1.67, Apache said this:

If, notwithstanding the submissions above, yourarepersuaded that the
Documents are exempt in their entirety under Clag¢g)(e) and (f) of

Schedule 1 to the FOI Act, then Apache request®réde/ou make any

final decision, as a matter of procedural fairness,opportunity for a

hearing before you at which time Apache can maké sartbmissions and
you may be assisted by expert evidence.

This was a single paragraph in the course of aage pubmission,
the fifth set of submissions which the Informati@Q@mmissioner had
received. The paragraph did not explain why Apaonbkeded an oral
hearing if the Information Commissioner was notspaded by Apache's
written submissions. The paragraph did not expleat matters would
be the subject of oral submissions. It did not |&xp why oral
submissions would be required on these mattersduitian to the
substantial written submissions which had been ideak It did not
explain what further expert evidence would, or dote given. It did not
explain why expert evidence might be needed intemfdio the matters
addressed in the 51 page submission. It did noplkagxwhy this expert
evidence needed to be given orally, if it was epasposed to give that
evidence orally which is unclear.
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There is also an element of prestidigitation in th@nner in which
this paragraph later morphed into the ground okapp After seeking an
opportunity to be heard, Apache had said in paf Jaed you may be
assisted by expert evidence'. The sentence reads @&vitation to the
Information Commissioner to call upon Apache if densidered that he
needed expert evidence on an issue. But this mdrpito a ground of
appeal which complained that Apache was not givendpportunity to
make oral submissiors to present expert evidence.

Even after receiving the 25 June 2010 submissites)nformation
Commissioner did not preclude Apache from applyiagadduce even
further submissions, or any expert report, whicha&pe considered
relevant.

Apache argues that the written submissions providedthe
Information Commissioner (above at [175]) were sugficient for it to be
afforded natural justice. Apache says that therim&tion Commissioner
should have offered either the opportunity for aal diearing to address
any of his concerns or the opportunity to lead @&xpert evidence.
Apache refers to the large volume of highly techhiand confidential
material, produced by Apache, and says that this pvaduced at great
expense.

| do not consider that any of these matters isigafft in these
circumstances for natural justice to have requited Information
Commissioner to afford Apache 'an opportunity tckenaral submissions
or present expert evidence'. There was no issweedibility before the
Information Commissioner. Nor was there a conft€tevidence the
resolution of which required the Information Comsmser to hear oral
evidence. The Information Commissioner was requite conduct
proceedings with as little formality and technitgliand with as much
expedition, as the requirements of the FOI Act amqufoper consideration
of the matters before the Commissioner permittéthe Information
Commissioner had been provided with numerous wrisi@domissions by
Apache, including submissions after a preliminapinmn had been
notified to Apache. It was not suggested by Apatia the Information
Commissioner misunderstood any technical materidhat the material
could not be understood without oral submissior&pache was not
precluded from submitting, or applying to submitjtten expert evidence
to the Information Commissioner. And Apache did suggest that there
was any matter on which it needed to present expadence to the
Information Commissioner, in addition to the sulsmwas it had
previously made.
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For these reasons, ground 8 of the appeal is disghisin any event,
it might be doubted whether the expense which Apdwd incurred in
producing the material is relevant to the issuavbéther natural justice
required an oral hearing. The cost of producindend says nothing
about its content. Further, a circumstance invgva large volume of
confidential material (putting aside its technicalture) might militate
against allowing an oral hearing. It may also be that soch
circumstances, where expedition is a relevant factinfining the parties
to written submissions might even be more apprégrialn Borden v
Walters (Unreported, QSC, 17 September 1999), an appitaivas
brought under s 20(2)(a) of thieidicial Review Act 1991 (Qld) on the
basis that a breach of the rules of natural jushad occurred by the
failure to allow an oral hearing. The contextlod application concerned
the Anti-Discrimination Act 1991 (QId) which, as Mackenzie J observed,
did not require the Anti-Discrimination Commissiorie conduct an oral
hearing. His Honour concluded that natural justia not require this.
He explained that there was a large volume of etanformation before
the decision-maker and that the case was not omegewthere were any
apparent reasons on the face of the material whynhs necessary.

Conclusion

183

The reasons for decision of the Information Comiors were
delivered on 30 December 2010 after extensive ssdams, particularly
from Apache. They included 51 pages of detailethgls-spaced
submissions provided on 25 June 2010. The Infoomaommissioner's
reasons dealt comprehensively with the submissibefore him.
Although Apache's eight grounds, and sub-groundsappeal have
subjected those reasons to an extremely searchialgsss, none of the
grounds or sub-grounds of appeal can be sustgmaeticularly in review
proceedings of this nature. The appeal is dismdisse
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