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Background

MAZZA J:

[2010] WASC 402 (S2)

Before me is an application by the plaintiff efi

28 September 2011. As will become apparent, af isn unusual nature.
The principal orders sought by the plaintiff are:

1.

The Court uplift and remove from the recordre proceedings the
extracted order of the Honourable Justice Mazzaenwad 6 May
2011, which provides that:

The Defendant pay the Plaintiff's costs of the cacti
(including any reserved costs), to be taxed if axpteed,
on a party/party basis according to the relevant
determination or determinations applicable to the
Supreme Cour{'the Costs Order).

The Costs Order as defined at paragraph 1 abevamended to
provide as follows:

‘'The Defendant pay the Plaintiff's costs of the aagti
including any reserved costs, to be taxed if noeed, on

an indemnity basis such that the Defendant payadts
incurred by the Plaintiff except in so far as thag of an
unreasonable amount or have been unreasonably
incurred!

The application is opposed by the defendant. ehawad, in support
of the application, the affidavit of her solicitdCarmelo Giuseppe
Primerano, sworn 27 September 2011. For the dafgntihave read the
affidavits of Timothy Brendan Lyons and Andrea N&d.yons, each
sworn on 21 October 2011 and a further affidawtfrMr Lyons sworn
30 November 2011. Neither party sought to crossyexe the other on
the affidavit evidence.

3

On 22 December 2010 | gave judgment for the pRimtiher action
against the defendantGutta v lerino [2010] WASC 402. The present
proceedings relate to the costs orders that | mad&May 2011. | made
an order that the defendant pay the plaintiffdos a party/party basis.
The plaintiff had sought that | make a costs oadginst the defendant on
an indemnity basis. My reasons for making a cosisr on a party/party
basis are set out Butta v lerino [2010] WASC 402 (S). These reasons
should be read with the reasons | have previousbng

In my reasons delivered on 6 May 2011, | made tiwving
observation at [14]:
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... The only attempt to settle the matter that | wesle aware of was that
the plaintiff offered to settle her claim by redeqf a payment of $45,000
from the defendant. That offer which was made letger dated 27 June
2006 was rejected by the defendant.

| was only told about the offer of 27 June 2006 aadothers by

counsel then appearing for the plaintiff. Thiseofivas of no significance
to the exercise of my discretion whether or nobitder indemnity costs
because it was for a sum greater than the plamwa$ awarded in the
action, being $36,487.66.

| was not correctly informed about the offers tha plaintiff had

made to settle the action. Mr Primerano deposadadier offers to settle
were made by the plaintiff well before trial for aomts less than the
judgment sum. No mention of these offers was miadlee course of any
of the oral or written submissions made to me ostco Clearly then, |
was not aware of them.

The offers to settle made on behalf of the pldimifor to trial, of

which | was unaware, are:

1.

an offer pursuant to O 24A of thlRules of the Supreme Court
1971 (WA) (RSC), dated 19 September 2007, in which the
plaintiff offered to compromise her claim on thesisathat the
defendant paid her the sum of $28,000 (the O 24&x)pf

a letter by the plaintiff's solicitors to thefeledant's solicitors,
dated 20 November 2008, which expressly referred the

principles inCalderbank v Calderbank [1975] 3 WLR 586 (the
Calderbank letter). In that letter, the plainbffered to settle the
action on the basis that the defendant pay her0$80 with no

order as to costs. The letter stated that thentiffareserved her
right to produce the letter at trial in respect obsts and
particularly in respect of a claim for indemnityst®. On its
terms, the offer lapsed at 12 noon on 28 Novembesg 2

Neither offer was accepted by the defendant.

In his affidavit Mr Primerano explained that thefeo$§ were not

brought to my attention because, by his oversigbthad not told the
plaintiff's then counsel, Mr Aristei, about therfthis explanation has not
been challenged, and accordingly, | accept it. taidy, there is no
evidence which would allow me to find otherwise.
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By the time | made the costs order, the defendadtfied an appeal
against my judgment in the substantive proceedin@s. 27 May 2011,
the plaintiff filed a cross-appeal in relation teetcosts order. On 25 July
2011, the plaintiff filed a notice of discontinuanwith respect to that
cross-appeal.

On 16 August 2011, the parties attended beforeggistrar to settle
the appeal book index in respect of the defendappeal. It was noted
that the costs order | had made and not been #dra@ffidavit Andrea
Nicole Lyons, par 3.

It is not disputed that on or about 17 August 2Qhé& parties'
solicitors agreed that the plaintiff would extrélcé costs order. Despite
this agreement, the plaintiff did not extract tmdey. Ms Coulson told me
from the bar table, without objection, that at time this agreement was
reached, the oversight was not known. She fughel that when she was
retained in August 2011 (I infer after the agreememas reached on
17 August 2011) and she became aware of the owrsighe
recommended that no steps be taken to extractdes.o

A letter dated 12 September 2011 was sent to tHendant's
solicitors by Ms Coulson's firm, Coulson Legal. idletter makes the
following points:

1. as at the date of the letter the costs ordenbbeen extracted:;

2. Ms Coulson had been 'instructed to prepare alicafion to
re-visit the costs order ... on the grounds thaitcaiitfacts were
not brought to the attention of his Honour at theetthat the costs
order was made'; and

3. the ‘critical facts' referred to were the O 2#&#er and the
Calderbank letter.

Ms Coulson invited the defendant's solicitor tonsidpy close of
business on 15 September 2011, a minute of conseaits to provide that
the defendant pay the plaintiff's costs of theoacdbn an indemnity basis.

Towards the end of the letter, Ms Coulson wrote:

I will telephone you later this week to discuss #ggplication, and to
confer for the purposes of O 59 r 9 of the RulRslg¢s of the Supreme
Court].

Mr Lyons replied on the same day in these terms:
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MAZZA J

Prior to taking instructions, | would be grateféilyou could advise the

following:

1. under which Rule it is proposed that the appbeoato which you
refer is to be made; and

2. any authorities supporting the course of actwbich you propose.

We look forward to hearing from you for the purpa$® 59 r 9.

17 Coulson Legal responded by letter dated 14 Septer@b&l as
follows:

| respond as follows, adopting the same definitiagsn my letter to you

dated 12 September 2011.

1 The costs order has not yet been perfected puirsoid 43 r 3 of
the Rules of the Supreme Court 19¥A), and accordingly it is
provisional only.

2. The court has the power to review, correct, ralteodify or
withdraw the costs order at any time until it hae perfected.
SeeSmith v New South Wales Bar Association (1992) 108 ALR
55; Norman v Norman (1992) 6 WAR 372Naresh v Millard &
Anor [2004] WASCA 241; andHoad v Nationwide News Pty Ltd
(1997) 37 IPR 407.

18 On 15 September 2011, without notice to the pllntthe

defendant's solicitor filed an engrossed costsrdaeentry. A perusal of
the file shows that the court apparently was nfstrmed by the defendant
of the plaintiff's proposed application.

19 On 16 September 2011, the court's order was entaned then
authenticated in accordance with O 43 r 3 RSC.

20 Mr Primerano states in his affidavit that on 15 dfilSeptember
2011, Ms Coulson attempted to telephone Mr Lyonstlie purpose of
conferring in relation to the proposed applicatio@n each occasion,
Mr Lyons was unavailable and a message was lefthfor to return
Ms Coulson's call. Mr Lyons did not return thosalls Mr Lyons'
affidavit of 21 October 2011 confirms this.

21 It is accepted by the parties that, on 20 Septer2d&t, Ms Coulson
telephoned Mr Lyons and spoke to him for the puepalsconferral. The
content of that conversation is not challenged. Litns told Ms Coulson
that he had extracted the costs order.
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The parties' submissions
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The plaintiff observed that when the proposed appbn was
brought to the defendant's solicitors' attentidre tosts order had not
been entered. As such, it was unperfected. Itsubsnitted that at that
time an application could have been made by thmtgfato reopen the
costs proceedings to inform me of the O 24A offed éhe Calderbank
offer. It was argued that this information woulave had the likely effect
of persuading me to recall my costs order and naakendemnity costs
order against the defendant.

The plaintiff submitted that Mr Lyons' action inteacting the costs
order after receiving Coulson Legal's letters ddt2dand 14 September
2011, and during the conferral process pursuaf &9 r 9 of the RSC,
was an abuse of process because, although notsistamt with the literal
application of the procedural rules of court, itswaanifestly unfair to the
plaintiff and brought the administration of justiceo disrepute. | was
urged to uplift the extracted order from the filg in effect, put the
plaintiff in the position she would have been ptimthe costs order being
extracted.

The plaintiff further submitted that if | find thélhere was no abuse
of process and the costs order was perfected, |maagrtheless vary the
costs order pursuant to either O 21 r 10 of the RS8E€ slip rule) or the
court's inherent jurisdiction. However it occuitsg plaintiff submits that
| should, because of the offers order indemnityscos

On behalf of the defendant, it was submitted trathad the right
under the RSC to extract the costs order, andwihis particularly so as
the plaintiff's solicitor had not complied with he&greement to do so.
There was, in these circumstances, no abuse oé$s0C

The defendant submitted that neither the slip nde the inherent
jurisdiction of the court should come to the aidtled plaintiff when she
failed to put before the court all relevant mateira relation to the
guestion of costs. Finally, it was submitted nen if | was persuaded to
reconsider the costs orders | made, | should né&enaa indemnity costs
order. The defendant submitted that among a numbéactors which
should lead me to this decision, was that the tieje®f the Calderbank
offer was not at the time unreasonable.
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Order 43 RSC is concerned with the drawing up d®&dentry of
judgments and orders. Order 43 r 1(2) provides #éhparty having the
carriage of the order shall have the first optiorehter or extract it, but if
that party fails to do so within three days frome timnaking of the order,
any other party affected by the order may ent@xtnact it.

The plaintiff had the first option to enter the osrder but did not
do so within three days of its making. Accordinghe defendant had the
right to extract it at any time after that.

The defendant was able to have the costs ordéedsettd passed by
a registrar, without the knowledge of the plaintidy using the procedure
set out in O43r10 RSC. This rule allows a regis in any case in
which he or she thinks it expedient to do so, ttlesand pass an order
without requiring the parties to attend an appoeritrand without giving
notice to any party. Later in these reasons | délal with the issue of
whether, in the circumstances of this case, thaegdure should have
been adopted by the defendant. After an orderdesh settled and
passed, it must be filed and once filed, it is detyered: O 43 r 14 RSC.
This process is known as 'perfecting' the order.

It is common ground between the parties that mytscosder was
entered and perfected on 16 September 2011.

The entry of an order is an important procedurap.stPrior to an
order being perfected, a court may review, coroedlter its judgment at
any time: Smith v New South Wales Bar Association [2002] HCA 36;
(1992) 176 CLR 256, 265. But once an order has Ipegfected, subject
to certain exceptions, which include the slip r#dad the inherent
jurisdiction of the court, the court that made tivder has no power to
reconsider or alter it. A party dissatisfied bgls@an order must resort to
any right of appeal that may exidBurrell v The Queen [2008] HCA 34,
(2008) 238 CLR 218 [15] anBailey v Marinoff [1971] HCA 49; (1971)
125 CLR 529, 539.

In light of these rules and the fact that the piffiilnad abandoned
her cross-appeal with respect to the costs ordeesentry of the costs
orders was very much to her disadvantage. If tharaent that the entry
of the costs orders was an abuse of process $a#ésmay, at least, have
been deprived of the opportunity of having her mapion reopened and
reconsidered. It may be that the plaintiff will &t with an order for
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party/party costs in circumstances where, havimggane to the offers to
settle, there should have been an order for indgroosts.

The first issue for me to resolve is whether th&yeof the costs
orders was an abuse of the process of the court.

The processes and procedures of a court existrtongder justice.
They are not to be converted into instruments pfstice or unfairness:
Walton v Gardiner [1993] HCA 77; (1993) 177 CLR 378, 393. Thus,
inherent in every court is the power to prevent pi®cesses and
procedures being abusedRogers v The Queen (1994) 181 CLR 251,
286. The categories of abuse of process are nsted| but two well
recognised categories are the use of the coudtegures to unjustifiably
cause oppression to a party; or to bring the adtnation of justice into
disrepute. Any procedural step taken in proceediagcapable of being
an abuse of the court's proce$ogers v The Queen (286), Batistatos v
Roads and Traffic Authority of New South Wales [2006] HCA 27;
(2006) 226 CLR 256 [15].

At the time the defendant's solicitors entered ¢bsts order, the
defendant had been put on notice by the plaintifier intention to apply
to 'revisit' the making of the costs order becats¢ order had not been
perfected. Up until then, the defendant had nkértaany interest in
entering the costs order. From this and the atosecidence between the
receipt of Coulson Legal's letters of 12 and 14t&aper 2011 and the
step taken to enter the order on 15 September 20irdifer that the
defendant's solicitor took that step more withititention of undermining
the plaintiff's foreshadowed application than tsistsin the preparation of
the appeal book.

In her submissions, the plaintiff's counsel plapadicular emphasis
on the costs order being entered during confemaleu O 59r 9 RSC.
That rule states:

(1) No order shall be made on an application inngbers unless the
application was filed with a memorandum stating -

@) that the parties have conferred to try to nestthe matters
giving rise to the application; and

(b) the matters that remain in issue between thiepa

(2) The Court may waive the operation of subrulg il a case of
urgency or for other good reason.
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In her letter of 12 September 2011, the plaintstdicitor expressed
her intention to confer pursuant to O 59 r 9 befidneg any application.
The defendant's solicitor in his letter of 12 Segier 2011 indicated his
apparent willingness to confer by ending that tettigh this sentence:

We look forward to hearing from you for the purpa$@®rder 59 rule 9.

At the time the costs order was entered, conf@adlnot taken place
in any real sense and it had not been completed.

In these circumstances, although the defendanthieadght to enter
the order, it was unfair for the defendant's stdicito have done so
without first conferring with the plaintiff.

The defendant's solicitor having given the impm@sf wishing to
confer, took advantage of the information given ttne plaintiff to
unexpectedly and without notice, take a procedsieggd which, as | have
already found, was intended to undermine the pf&sntapplication.
These actions were contrary to the duty to conferclvis a duty that
must be carried out in good faith. The duty, agtMaCJ made clear in
Youlden Enterprises Pty Ltd v Health Solutions (WA) Pty Ltd [2006]
WASC 161; (2006) 33 WAR 1 is a serious one thatcttraners, as
officers of the court, are expected to comply wihhe letter and to the
spirit.

Had the defendant's solicitor warned the plaintiig plaintiff could
have requested the court not to settle and pasorher pursuant to
O 43 r 10 RSC. The plaintiff would then have hadbaportunity to seek
an appointment before a registrar to argue whetteecosts order should
be settled and passed prior to the making of tleentdif's proposed
application.

There is another matter of relevance. It appdaatthe court was
not informed by the defendant's solicitor of theaimiiff's proposed
application when he sought to enter the costs ordiermy opinion, the
procedure in O 43 r 10 should be used when thame ontroversy about
the order or judgment sought to be settled andegas3his was not the
case here. No doubt the defendant's solicitoebedl that he was acting
in the best interests of his client, but a pramtéir's paramount duty is to
this court: r5Legal Profession Conduct Rules 20{®/A). The
obligation of complete candour that a practitiohas to the court should
have led to the proposed application being brotattie court's attention.
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The defendant's solicitor felt justified to act laes did because the
plaintiff had not complied with her agreement givenl17 August 2011 to
extract the costs order. The answer to this ig Htathe time the
agreement was made, the plaintiff was not apparemtvare of the
oversight. Further, when the plaintiff became anair the oversight, the
plaintiff informed the defendant and sought to rihe matter before the
court for determination. In these circumstancele tplaintiff's
noncompliance with the agreement could not justiieg defendant's
actions.

A finding that an abuse of process has occurredldhwot be made
lightly and all of the circumstances must be cdhgftonsidered. | have
come to the conclusion that the entering of thetscamder was
unjustifiably oppressive to the plaintiff and ifl@hed to stand, would
bring the administration of justice into disreputefind that the entering
of the costs order was an abuse of process.

| will now proceed on the basis that the costs iovees unperfected.
If | find that a different costs order should bedado the one dated 6 May
2011, | will recall and replace that order. Ifdaide that no other order
should be made, it will be unnecessary to takedbatse.

The power to reopen an unperfected order is discaty. In
exercising that discretion, an important considenais the public interest
in the finality of litigation. This principle 'sees not only to protect
parties to litigation from attempts to re-agitateatvhas been decided, but
also has wider purposesfBurrell v The Queen [16]. One wider purpose
Is that the principle 'serves as the sharpest &paifl participants in the
judicial process, judges, parties and lawyers dikget it right the first
time': Burrell v The Queen [16].

The principle of finality, depending upon all oktleircumstances of
the particular case, may not preclude the excegltistep of reviewing an
earlier order.

The relevant principles which inform the exerci$¢he discretion to
reopen an unperfected order were, in the contexh@fposition of the
High Court and an intermediate court of appeal,osgtby Steytler P in
Minister for Education v Klein [2005] WASCA 185(S) as follows:

As the High Court has reaffirmed iDe L v Director-General, NSW

Department of Community Services (No 2) (1997) 190 CLR 207 at 215,
there is no doubt that that Court may reopen ueperfl judgments or
orders if it is convinced that it has proceededdamisapprehension as to
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the facts or the lawAutodesk Inc v Dyason (No 2) (1993) 176 CLR 300
at 302) or where 'there is some matter callingrémiew' Smith v New
South Wales Bar Association (No 2) (1992) 176 CLR 256 at 265) or
where 'the interests of justice so requifeitpdesk at 322, per Gaudron J).
The power is one which, the High Court has saidstnbe exercised with
great caution $tate Rail Authority of NSW v Codelfa Construction Pty
Ltd (No 2) (1982) 150 CLR 29 at 38Ventworth v Woollahra Municipal
Council (No 2) (1982) 149 CLR 672 at 684 arditodesk at 302) and the
circumstances that will justify a rehearing, must 'Quite exceptional’
State Rail at 38 per Mason and Wilson JJ. That is so becatishe
obvious public interest in the finality of litigat: De L at 215;Autodesk
at 302;State Rail at 38; andNentworth at 684. However, the judgments
of the High Court reveal a preparedness by thatrtCtm reopen an
unperfected judgment or order where an applicamt siaow that 'by
accident without fault on his part he has not beeard': Wentworth at
684, per Mason ACJ, Wilson and Brennan JJ; Aatbdesk at 302, per
Mason CJ, 308, per Brennan J, and 312, per Dearkhdt is because a
court should not pronounce a judgment against sopesn a ground which
that person has not had an opportunity to argeantorno v The Queen
(1989) 166 CLR 466 andutodesk, at 308, per Brennan J [7].

Acknowledging the obvious differences between artcsiiting at
first instance and an appellate court, those prlasi by analogy apply
here.

The oversight by the plaintiff's solicitor was aisas one. While
accidental it occurred because of the solicit@stf Judgment was given
in the plaintiff's favour on 22 December 2010. Timatter was then
adjourned to, amongst other things, deal with thestjon of costs. On
8 February 2011, oral submissions were made irectsy costs. Further
opportunity after that date was given to the partie make written
submissions.

It is clear that the plaintiff had ample opportynitver an extended
period of time to put to the court all the informoatwhich was relevant to
the question of costs. Moreover, the plaintiff wseeking indemnity
costs, a departure from the usual costs order. drhes was on the
plaintiff to demonstrate some special or unusualuiee of the case which
justified the making of such an order. Accordingbareful attention
needed to be given to the material that was plaedore the court. That
did not happen.

The costs order was made on 6 May 2011. It wasunbk some
time in August 2011 that the oversight was notice@y then the
appellant's cross-appeal against the costs orddr deen filed and
discontinued.
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The plaintiff's solicitor's oversight is difficutb comprehend. It is
hard to see how the offers could have been fongotét alone forgotten
for so long.

In all these circumstances, the public interesttha finality of
litigation causes me to decline to review the coster.

Had it been necessary to consider the offers dlies&tnt, | would
not have made an award of indemnity costs. Myaresdor arriving at
this conclusion may be briefly stated.

| will refer first to the O 24A offer. Order 24Argvides that where
an offer is made by a plaintiff and not acceptedh®ydefendant and the
defendant obtains a judgment no less favourable tha terms of the
offer, the plaintiff will be entitled to an ordegainst the defendant for
costs from the date on which the offer was mada party/party basis. In
other words, the making of an offer under O 24Asdoet contemplate
the award of indemnity costsSt Barnabas Nominees Pty Ltd v Stallard
Corp Pty Ltd [No 2] [2011] WASC 289(S) [25].

However, the position with the Calderbank offer getentially
different. The principles governing Calderbankeoéf and an award of
indemnity costs as a result of a refusal to acseplh an offer were set out
by Buss JA (with whom Wheeler JA agreedfiord Motor Company of
Australia Ltd v Lo Presti [2009] WASCA 115 [16] - [32]. The critical
guestion is whether the offer, when all of the valg facts and
circumstances are considered, was unreasonablgeckfu In deciding
whether the rejection of a Calderbank offer wassasonable, ordinarily
regard should at least be had to the following:

(@) the state of the proceeding at which the off@s received;
(b) the time allowed to the offeree to considerdffer;
(c) the extent of the compromise offered,;

(d) the offeree's prospects of success assessatithe date of the
offer;

(e) the clarity with which the terms of the offeeng expressed; and

() whether the offer foreshadowed an applicationifdemnity costs
in the event of the offeree's rejecting it.

These factors are not exhaustive.
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| accept that the Calderbank offer was made atlatively early
stage of the proceedings, that it was clearly esqg@ and that it, in
substance, foreshadowed an application for an indgntosts in the
event it was rejected.

However, in my opinion, indemnity costs should rm given
because, at the time the offer was made it wasunatasonable for the
defendant to refuse it. At November 2008 thereewao main issues in
dispute. First, had the transfer of land form b&mged? Second, if it
had been forged, what damages, if any was thetpfantitled to? As to
the last mentioned issue, it seems to me thateatitiee the Calderbank
offer was made, it was not at all clear what darmadeany, the plaintiff
was reasonably entitled to. As to the issue ajdoy, the parties had not
at that time exchanged witness statements. Of ni@pce, is that the
defendant was not aware of the evidence of Mr {&Silactions in respect
of the mortgage document he altered in SeptemberCatober 2005 in
the name of Shaun Wellbourne-WoodGutta v lerino [57] - [58],
[121] - [126].

Moreover, lest there be any doubt about it, | inld to the reasons
which | gave between [28] - [31] Butta v lerino [2010] WASC 402(S).

In light of the conclusions that | have reacheds itinnecessary for
me to consider the submissions made by the plaintriespect of the slip
rule and the inherent jurisdiction of the court.

Conclusion

63

64

The defendant's solicitor's conduct in extracting tosts order was
an abuse of process. | have determined the gfardpplication on the
basis that my orders were unperfected. | have ledad that
notwithstanding that | was unaware of the plailgtiféffers to settle,
indemnity costs should not be awarded. There isasal to uplift the cost
order | made and change it. The plaintiff's atlan will be dismissed.

The order that | make is:

(1) the plaintiff's application filed 28 SeptemI2€11 is dismissed.
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